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Vera,
 
I’m submitting the attached letters on behalf of Smith Rock, Inc. per the Planning Commission’s
continuance at the May 24 hearing.  Please let me know if you have any questions.  Thanks, Mike
 
E. Michael Connors 
Partner

Hathaway Larson LLP
1125 NW Couch St Ste 550
Portland, OR 97209
503-303-3111 (Direct)
503-303-3101 (Main)
503-781-0280 (Cell)
503-205-8406 (Fax)
Email: mike@hathawaylarson.com
Website: www.hathawaylarson.com
 
HATHAWAY LARSON IS MOVING!
Please update your contact information for Hathaway Larson.
1125 NW Couch St Ste 550, Portland, OR 97209.
On May 23, 2022, our offices will be fully moved and open to the public.
 
           
Named as one of “America’s Leading Lawyers for Business” (Oregon)
by Chambers USA in  Real Estate:  Zoning/Land Use (2009-2022)
Selected to “Oregon Super Lawyers” in Land Use/Zoning (2015-2022)
Selected to “Best Lawyers in America” in Land Use/Zoning Law
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E. Michael Connors 
1331 NW Lovejoy Street, Suite 950 


Portland, OR  97209 
mike@hathawaylarson.com 


(503) 303-3111 direct 
(503) 303-3101 main 


June 7, 2022 
 
VIA EMAIL (koliasv@milwaukieoregon.gov & planning@milwaukieoregon.gov)   
 
Planning Commission 
City of Milwaukie 
6101 S.E. Johnson Creek Blvd. 
Milwaukie, OR 97206 
 
Re: Variance & Development Review Applications – 9285 SE 58th Dr. 
 Application File Nos. VR-2021-012, DEV-2021-006 & P-2021-003 
 My Client – Smith Rock, Inc. 
 
Dear Commissioners: 
 
As you know, this firm represents Smith Rock, Inc. (“Smith Rock”) who operates the business 
adjacent to the property subject to the above-referenced applications (the “Applications”) filed by 
Lyver Engineering and Design, LLC (the “Applicant”).  At the May 24, 2022 hearing, the Planning 
Commission continued the hearing to allow the parties to submit additional testimony and evidence 
regarding the Applicant’s statements about the property owners (Carol and Keith Phelps) 
testimony at the April 12, 2022 hearing concerning an alleged conversation they had with Smith 
Rock about the proposed industrial project.  The Applicant’s May 24 testimony, as well as the 
Applicant’s closing argument, suggest that Mrs. Phelps testified that the property owners spoke 
with Smith Rock about the proposed project and therefore Smith Rock’s claim that the Applicant 
has had no communications with Smith Rock or other neighbors about the project is false. 


Smith Rock raised its procedural objection and requested an opportunity to respond to the 
Applicant’s testimony because the Applicant is twisting Mrs. Phelps testimony and 
misrepresenting the timing and purpose of their conversation with Smith Rock.  Smith Rock is 
submitting this letter and the attached letters from Lew Smith, the former owner of Smith Rock, 
and Jon Phelps (no relationship to Carol and Keith Phelps), the current owner of Smith Rock, to 
correct the record and confirm that neither the Applicant nor the property owners have had any 
communication with Smith Rock or other neighbors about this project.   
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A. Carol Phelps April 12 testimony. 


At the April 12 hearing, Commissioner Khosroabadi referenced the public testimony about the 
Applicant’s lack of communication with the neighbors concerning this project and asked the 
property owners to respond to that testimony.  Carol Phelps responded as follows: “No, we have 
not had any communications, we are not familiar with this process and that’s why I hired this team 
of people to do this for us, that is basically it.”1  Mrs. Phelps added that “we did talk to Lew Smith 
before we were deciding on a plan to building this” and allegedly asked him if he was interested 
in a build-to-suit development for Smith Rock.  Mrs. Phelps testimony undermines the Applicant’s 
claim for two reasons. 


First, Mrs. Phelps confirmed that the property owners “have not had any communications” with 
the neighbors about the project and they were relying on the Applicant to have those 
communications.  There is no dispute the Applicant failed to make any attempt to talk to the 
neighbors about the project, even after several neighbors raised concerns during this process. 


Second, Mrs. Phelps testified that they spoke with Lew Smith “before we were deciding on a plan 
to building this,” which means this conversation occurred before they had decided on any 
development plan.  If the conversation occurred before they decided on a development plan, that 
conversation could not possibly have been about this proposed industrial project.   


B. Letters from the former and current owners of Smith Rock.   


Since Mrs. Phelps testimony did not elaborate on the timing and nature of their conversation with 
Lew Smith, we attached letters from Lew Smith and Jon Phelps to clarify several important facts 
about that conversation and the surrounding circumstances.   


Lew Smith and Jon Phelps confirmed this conversation occurred between Keith Phelps and Lew 
Smith in December 2018, more than three and one-half years ago.  The conversation occurred 
shortly after Lew Smith notified the Phelps that Smith Rock was terminating the lease to use their 
property for storage.  Lew Smith and Jon Phelps confirmed this was a very short conversation and 
did not involve a discussion about a build-to-suit proposal or any other development plan. This 
additional testimony demonstrates that the property owners contacted Lew Smith to discuss his 
termination of the lease and they did not discuss the proposed project or any specific development 
of their property.   


Lew Smith and Jon Phelps confirmed there have been no discussions between the property 
owners/Applicant and Smith Rock since that December 2018 conversation.  Jon Phelps purchased 
Smith Rock from Lew Smith in December of 2020, more than a year and one-half ago, which 
neither the property owners nor the Applicant seem to know.  Since the Applicant filed the subject 


 
1 Smith Rock’s quotation of Carol Phelps testimony is based its review of the City’s Youtube 
video of the April 12 hearing.   
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application well after December 2020, there is no question that neither the Applicant nor the 
property owners have had any communication with Smith Rock about this specific project. 


C. Conclusion. 


We appreciate the Planning Commission’s willingness to allow us an opportunity to respond to 
the Applicant’s May 24 testimony and apologize for the additional delays it created.  However, we 
felt it was necessary to correct the record when it became apparent that the Applicant was twisting 
Mrs. Phelps testimony to suggest that Smith Rock misrepresented the Applicant’s lack of 
communication with it and other neighbors about this project.  We hope this clarification and 
additional information will ensure that the Planning Commission understands that Smith Rock’s 
statement that neither the Applicant nor the property owners have had any communications with 
the neighbors about this proposed industrial project was truthful and accurate.  


Very truly yours, 
 
HATHAWAY LARSON LLP 
 
 
/s/  
E. Michael Connors 
 
EMC/ep 
 
Cc: Smith Rock, Inc. 
 
Attachments 
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A. Carol Phelps April 12 testimony. 

At the April 12 hearing, Commissioner Khosroabadi referenced the public testimony about the 
Applicant’s lack of communication with the neighbors concerning this project and asked the 
property owners to respond to that testimony.  Carol Phelps responded as follows: “No, we have 
not had any communications, we are not familiar with this process and that’s why I hired this team 
of people to do this for us, that is basically it.”1  Mrs. Phelps added that “we did talk to Lew Smith 
before we were deciding on a plan to building this” and allegedly asked him if he was interested 
in a build-to-suit development for Smith Rock.  Mrs. Phelps testimony undermines the Applicant’s 
claim for two reasons. 

First, Mrs. Phelps confirmed that the property owners “have not had any communications” with 
the neighbors about the project and they were relying on the Applicant to have those 
communications.  There is no dispute the Applicant failed to make any attempt to talk to the 
neighbors about the project, even after several neighbors raised concerns during this process. 

Second, Mrs. Phelps testified that they spoke with Lew Smith “before we were deciding on a plan 
to building this,” which means this conversation occurred before they had decided on any 
development plan.  If the conversation occurred before they decided on a development plan, that 
conversation could not possibly have been about this proposed industrial project.   

B. Letters from the former and current owners of Smith Rock.   

Since Mrs. Phelps testimony did not elaborate on the timing and nature of their conversation with 
Lew Smith, we attached letters from Lew Smith and Jon Phelps to clarify several important facts 
about that conversation and the surrounding circumstances.   

Lew Smith and Jon Phelps confirmed this conversation occurred between Keith Phelps and Lew 
Smith in December 2018, more than three and one-half years ago.  The conversation occurred 
shortly after Lew Smith notified the Phelps that Smith Rock was terminating the lease to use their 
property for storage.  Lew Smith and Jon Phelps confirmed this was a very short conversation and 
did not involve a discussion about a build-to-suit proposal or any other development plan. This 
additional testimony demonstrates that the property owners contacted Lew Smith to discuss his 
termination of the lease and they did not discuss the proposed project or any specific development 
of their property.   

Lew Smith and Jon Phelps confirmed there have been no discussions between the property 
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1 Smith Rock’s quotation of Carol Phelps testimony is based its review of the City’s Youtube 
video of the April 12 hearing.   



June 7, 2022 
Page 3 
 
 
application well after December 2020, there is no question that neither the Applicant nor the 
property owners have had any communication with Smith Rock about this specific project. 

C. Conclusion. 

We appreciate the Planning Commission’s willingness to allow us an opportunity to respond to 
the Applicant’s May 24 testimony and apologize for the additional delays it created.  However, we 
felt it was necessary to correct the record when it became apparent that the Applicant was twisting 
Mrs. Phelps testimony to suggest that Smith Rock misrepresented the Applicant’s lack of 
communication with it and other neighbors about this project.  We hope this clarification and 
additional information will ensure that the Planning Commission understands that Smith Rock’s 
statement that neither the Applicant nor the property owners have had any communications with 
the neighbors about this proposed industrial project was truthful and accurate.  

Very truly yours, 
 
HATHAWAY LARSON LLP 
 
 
/s/  
E. Michael Connors 
 
EMC/ep 
 
Cc: Smith Rock, Inc. 
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Vera,

Enclosed you will find a letter of testimony from Carol and Keith Phelps (applicants) dated
April 18, 2022 which details communications between them and the Lew Smith (owner of the
adjacent properties) regarding future plans for the site. The letter confirms Carol's verbal
testimony on April 12th that Lew Smith (Smith Rock) rented the subject property from Phelps
for over 15 years. During this time the future development of site was discussed along with the
possibility of the Phelps developing the property for Mr. Smith. As such, Mr Smith has no
claim that were unaware the site would be developed with an industrial use. 

Enclosed are also copies of the rental agreement between Smith Rock and the Phelps dated
August 21, 2002, and a letter of vacation between Smith Rock and the Phelps dated November
15, 2018.
We trust this resolves the owners testimony for the planning commission to approve our
proposal at the June 28th hearing.

Jenai Fitzpatrick
jenai@fdgpnw.com 
Fitz Design Group
DBE ~ ESB ~ WBE Certification #11726
Land Use Planning  | Civil Design  |  Architectural Drafting  |  ArcGIS Analysis   
971.236.1604   :   Happy Valley, Oregon   :   www.fdgpnw.com     

Need to schedule a meeting? In person and Zoom meetings can be scheduled here  

This electronic communication and its attachments are intended only for the person(s) to whom it is addressed and
may contain confidential information.  If you are not the intended recipient of this message, you are hereby notified
that any use, re-transmission, distribution, reproduction or any action relying upon this message is prohibited. If you
have received this information in error, please notify the sender.
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