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NOTICE OF DECISION 

This is official notice of action taken by the Milwaukie Planning Commission on April 26, 2011. 

Applicant(s): Johnson Creek Watershed Council; City of 
Milwaukie 

Location(s): vicinity of 10795 SE Riverway Lane 

Tax Lot(s): 1S 1E 35AA 2700, 3500, 3502, 3901, 4400, 4600, 
5000 

Application Type(s): Water Quality Resource Review 

Decision: Approved, with conditions 

Review Criteria: Milwaukie Zoning Ordinance: 

 19.322, Water Qulaity Resource Regulations 

Neighborhood(s): Historic Milwaukie 

The Planning Commission's decision on this matter may be appealed to the Milwaukie City 
Council. An appeal of this action must be filed within 15 days of the date of this notice, as shown 
below. 

Appeal period closes:  5:00 p.m., May 12, 2011 

Appeals to the City Council must be accompanied by the appeal fee, be submitted in the proper 
format, address applicable criteria, and be made on forms provided by the Planning 
Department. Milwaukie Planning staff (503-786-7630) can provide information regarding forms, 
fees, and the appeal process. 

Findings in Support of Approval 

Sections of the Milwaukie Municipal Code that are not addressed in these findings are 
found to not be applicable decision criteria for the development proposal. 
 
1. The Johnson Creek Watershed Council (JCWC) and City of Milwaukie (applicants) have 

submitted a Water Quality Resource application (File #WQR-11-01). The applicants 
seek approval of a natural resource management plan for a habitat restoration project at 
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the confluence of Johnson Creek and the Willamette River. The application materials 
were initially submitted January 24, 2011, with additional materials submitted March 25 
and April1, 2011. 

2. The project site is Johnson Creek, including its banks, between the mouth of the creek 
and the point where the creek crosses under SE 17th Ave. The project site includes 
portions of tax lots 1S 1E 35AA, ,3500, 3502, 3901, 5000, 4400, 4600, and 5000. The 
project site is mostly a vegetated riparian area and does not have a specific land use. 
The site is mostly undeveloped with the exception of a power line tower, a sewer line, 
and remnants of a road, a dam, and railroad trestles. 

3. There are multiple base and overlay zones that apply to the project site. The areas to the 
east of the creek are zoned Downtown Open Space (DOS). The northwest portion of the 
project site is zoned Downtown Office, and the southwest portion of the site is zoned 
Residential zone R-2. Almost all of the site is covered by the Willamette Greenway 
overlay zone. The creek and the riparian area, approximately 50 feet from the top of the 
creek bank, are covered by the Water Quality Resource overlay zone. Most of the 
project site is covered by the Habitat Conservation Area overlay zone. 

4. The restoration plan for the site is as follows: installation of approximately 12 engineered 
large wood structures in the stream channel; placement of a limited number of boulder 
cluster in the stream channel; stabilization of some stream banks in the project site; and 
upland work to remove invasive species and replant native vegetation. 

5. The history of land use applications on the site is as follows. 

A. N-91-03: Approval for trench excavation to install telecommunications conduit 
and a concrete vault about 130 ft downstream from the old SE 17th Ave bridge 
(which was later replaced with a new bridge by the Oregon Department of 
Transportation (ODOT)). All in-stream work was limited to the time window 
approved by the Oregon Department of Fish and Wildlife (ODFW). 

B. N-91-05: Approval for expansion of the off-street parking area at the former 
Pendleton Woolen Mill site (current site of ODS). The request was in conjunction 
with the loss of existing off-street parking due to ODOT‟s replacement of the SE 
17th Ave bridge and the related realignments of SE 17th Ave and SE Lava Drive. 
Conditions of approval included requirements for a minimum survival rate of 80% 
for mitigation plantings and for construction of grassy swales to handle 
stormwater discharge (previous discharge had been directly into Johnson Creek). 

C. NR-00-01: Approval for major building and site improvements associated with 
ODS taking over the site. The project included planting a landscaped buffer 
between the building and Johnson Creek and reconfiguring on-site walkways. 
Conditions of approval included requirements to provide tree protection and erect 
barriers to prevent encroachment into the natural area during construction and to 
restore any disturbances within the designated NR boundary with native ground 
cover (at a minimum). 

D. CPA-08-01, ZA-08-01, and HR-08-01: rezoning part of the southern bank of the 
creek from Commercial Limited to Downtown Open Space, and removing an 
historic resource overlay designation from the former Portland Traction Line 
alignment. 

E. WQR-09-01: Approval for major redevelopment of Riverfront Park, including 
restoration of the riparian area along the south bank of Johnson Creek (Klein 
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Point). The 2009 approval was for restoration on the upland City property to the 
top of bank, while the proposed project is focused on restoration work below top 
of bank, so the two efforts fit together seamlessly. 

6. Portions of the project site are located in the Downtown Office and Downtown Open 
Space zones. A design review application is required per Milwaukie Municipal Code 
(MMC) 19.312.7.B, for development in downtown zones that constitutes exterior 
maintenance and repair, or a major or minor exterior alteration, as defined by Milwaukie 
Municipal Code (MMC) 19.312.6. The Planning Commission finds that the work 
proposed in the natural resource management plan does not constitute any of these 
types of development, and is therefore not subject to design review. 

7. The Planning Commission finds that the work proposed in the natural resource 
management plan does not affect any standards of the Residential zone R-2, Downtown 
Open Space, or Downtown Office that relate to structure height, design, or location, lot 
coverage, minimum vegetation, use, parking, density, or transportation improvements. 

8. Nearly the entire project site is within the Willamette Greenway overlay zone. The 
Planning Commission finds that the work proposed in the natural resource management 
plan does not constitute development or a change of use, as defined in MMC 19.320.4. 
As such, a Willamette Greenway land use review is not required. 

9. Significant portions of the project site are covered by the Habitat Conservation Area 
(HCA) overlay. The City of Milwaukie is implementing an interim version of these 
regulations until regulations compliant with Metro‟s Title 13, Nature in Neighborhoods, 
can be adopted into the Milwaukie‟s zoning ordinance. These interim regulations contain 
an exemption for environmental restoration and enhancement work pursuant to an 
approved resource management plan. The interim regulations do not have any process 
or criteria for approval of a resource management plan. 

The Planning Commission finds that the applicants have submitted information for approval of a 
resource management plan under MMC 19.322, Water Quality Resource regulations. As 
demonstrated below, the Planning Commission finds that the management plan meets the 
standards and criteria for MMC 19.322. This makes the proposed resource management plan an 
approved plan for purposes of the HCA regulations and interim code. Actions taken pursuant to 
this plan are exempt from review, and an HCA application is not necessary. 

10. Milwaukie Municipal Code (MMC) Section 19.322 provides standards and procedures for 
review of Community Service Uses within the City. 

A. MMC Subsection 19.322.4.A allows restoration and enhancement projects and 
development done in compliance with a natural resource management plan as 
an outright allowed activity. The Planning Commission finds that future work 
done in the project site pursuant to the natural resource management plan is 
allowed outright. As conditioned, the Planning Director shall have the authority to 
determine what activity is considered in compliance with the resource 
management plan. 

B. MMC Subsection 19.322.7 lists items affecting a WQR area that require approval 
by the Planning Commission pursuant to MMC Subsection 19.1011.3, Minor 
Quasi-Judicial Review. The Planning Commission finds that the proposed natural 
resource management plan is described by MMC 19.322.7.H and requires such 
review and approval. 



 
Notice of Decision for WQR-11-01 Page 4 of 10 

C. MMC 19.322.9 establishes the requirements for a WQR application. As 
demonstrated below, the Planning Commission finds that these requirements are 
met. 

i) MMC 19.322.9.A lists the requirements for a topographic site map to be 
submitted with an application. The Planning Commission finds that the 
applicant‟s materials satisfy the requirement for review of this project. 

ii) MMC 19.322.9.B lists features required to be shown on site plans. The 
Planning Commission finds that the applicant‟s materials satisfy the 
requirement for review of this project. 

iii) MMC 19.322.9.C lists requirements for delineation of wetlands. This is not 
applicable since there are no wetlands within the project site. 

iv) MMC 19.322.9.D requires an inventory of debris and noxious material. 
The application materials do not indicate the presence of these within the 
project site. 

v) MMC 19.322.9.E requires an assessment of the existing conditions within 
the WQR area in accordance with Table 19.322.9.E. The application 
materials include a map identifying that most of the west side of the 
project site is in „good‟ condition and the area on the eastern side of the 
project site is in „marginal‟ condition. 

vi) MMC 19.322.9.F requires an inventory of vegetation for the site. The 
application materials include a general description of the types of plant 
communities that exist at the site. 

vii) MMC 19.322.9.G requires an alternatives analysis for the proposed work 
or activity that will occur within the WQR area. The alternatives analysis 
must demonstrate the following. 

a) MMC 19.322.9.G.1 requires a demonstration that no practicable 
alternatives to the requested development exist that will not 
disturb the WQR area. The work in the proposed restoration plan 
per the definition of “disturb” in MMC 19.103, restoration and 
enhancement work in a WQR area is not considered to be 
disturbance. As a result, the proposed restoration plan does not 
result in disturbance to the WQR area.  

The Planning Commission also finds that temporary disturbance to the 
area will result from the restoration work. The major impacts include 
storage of equipment and materials on site, access by machinery to 
various portions of the site, and disturbance to the banks and streambed. 

b) MMC 19.322.9.G.2 requires an explanation of how adverse 
impacts to resource areas will be avoided, minimized, and/or 
mitigated. The Planning Commission finds that the result of the 
work in the restoration plan is an enhanced and restored riparian 
area at the mouth of Johnson Creek. As such, the work described 
in the plan does not have adverse impacts. 

As described in the finding for MMC 19.322.9.G.1, the work to be done 
during the restoration and enhancement may have temporary impacts to 
the WQR area. The ways that these impacts are avoided, minimized, 
and mitigated is described below. 
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Storage and machinery on site: Equipment for the positioning of boulders 
and logs is necessary to place in-water elements, and its presence 
cannot be avoided. The impacts are minimized by having the equipment 
located on the banks above the stream and not having large equipment 
enter the stream itself. Impacts are also minimized by having equipment 
and materials stored on an upland area stored at least 150 feet from the 
stream. The equipment will be fueled and inspected for leaks at the 
storage area prior to movement to the rest of the site, and equipment will 
be cleaned prior to entering the site area. Access to the site will occur by 
an existing gravel access road. 

Machine travel and operation within the project site: Equipment will need 
to move throughout the project area to complete the work in the 
restoration and enhancement plan, and this impact cannot be avoided. It 
is also possible that a temporary crossing will be necessary to move 
equipment across the stream, and that a piece of small equipment will 
need to operate within the stream.  The application materials do not 
sufficiently describe the extent of equipment travel in the site or its 
impacts. As conditioned, the applicant will submit a plan for equipment 
operation on the site. The plan shall describe what areas of the site the 
machinery needs to access, the impacts associated with that the 
presence and movement of the machinery in the site, and plans for 
mitigating such impacts. 

Disturbance to the banks and streambed: The banks and streambed of 
Johnson Creek will be temporarily disturbed by the placement of 
engineered wood structures, boulder, and bank stabilization. These 
elements are necessary in terms of creating a better in-stream 
environment for fish traveling up Johnson Creek and to establish stable 
bank conditions for the riparian area. Full diversion of the creek while 
construction occurs is not feasible within the scope of the project.  

The impacts of these elements include disturbance to fish and wildlife, 
and erosion and stream turbidity. These impacts are minimized through 
doing in-water work only during the allowed in-water work window as 
required by the Oregon Department of Fish and Wildlife. The in-water 
work window is defined specifically to minimize impacts to migrating fish. 
The applicant has proposed the following mitigation: salvage fresh-water 
mussels prior to construction, installation of silt screening and other 
erosion control, monitoring stream turbidity and suspending or altering 
work schedule in response. As conditioned, final plans submitted prior to 
commencement of work shall describe the exact areas of disturbance 
and the specific mitigation measures to be used. 

c) MMC 19.322.9.G.3 requires that the WQR area can be restored to 
an equal or better condition in accordance with Table 19.322.9.E. 
Work done pursuant to the restoration and enhancement plan will 
maintain or restore all areas of the project site to a „good‟ 
condition per Table 19.322.9.E. The work will mitigate any impacts 
from the construction activity as well as remove invasive species 
and debris and replant the entire project site with native 
vegetation. 

d) MMC 19.322.9.G.4 requires an explanation of the rationale behind 
choosing the alternative selected, including how adverse impacts 
to resource areas will be avoided and/or minimized. The objective 
of the enhancement and restoration plan is to improve the habitat 
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of the Johnson Creek confluence with the Willamette River. The 
applicant has discussed alternative restoration plans in the 
application materials. Elements that were considered in the plan 
are described below. 

viii) MMC 19.322.9.H describes the analysis required for the alteration, 
addition, rehabilitation, or replacement of existing structures located 
within the Water Quality Resource Area. The restoration and 
enhancement plan does not include alteration, addition, rehabilitation, or 
replacement of any structure. 

ix) MMC 19.322.9.I requires a mitigation plan containing the information 
described in that subsection. The applicant has provided a general 
mitigation plan that addresses the elements required by this section of 
code. As conditioned, the applicant will submit a more detailed mitigation 
plan when final construction documents are complete. 

x) MMC 19.322.9.J and K require the application to include all other 
materials normally required for a land use application and the applicable 
land use application fee. The applicants have complied with these 
requirements. 

D. MMC 19.322.10 contains development standards for development and 
disturbance within the WQR areas. The Planning Commission finds that these 
standards are met, as described below. 

i) MMC 19.322.10.A requires that the Water Quality Resource Area shall be 
restored and maintained in accordance with the mitigation plan and the 
specifications in Table 19.322.9.E. The applicant has indicated that this 
standard will be met at the completion of the restoration work. As 
conditioned, this standard is met. 

ii) MMC 19.322.10.B requires that, to the extent practicable, the existing 
vegetation shall be protected and left in place., and that work areas shall 
be carefully located and marked to reduce potential damage to the Water 
Quality Resource Area. No vegetation removal is proposed, with the 
exception of invasive species removal, which is allowed outright. The 
applicant proposes to put temporary fencing around WQR areas where 
equipment does not need to travel in order to complete the in-stream 
work. As conditioned, this standard is met 

iii) MMC 19.322.10.C requires that where existing vegetation has been 
removed, the site shall be revegetated as soon as practicable. The 
applicant has proposed a replanting for January 2012 to ensure the 
highest rate of survival for the replanting. As proposed, this standard is 
met. 

iv) MMC 19.322.10.D requires that prior to construction, the Water Quality 
Resource Area shall be flagged, fenced or otherwise marked and shall 
remain undisturbed except as may be allowed by this chapter, and that 
such markings shall be maintained until construction is complete. As 
described in the finding to MMC 19.322.10.B, this standard is met. 
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v) MMC 19.322.10.E-G regulate stormwater pre-treatment facilities, 
replacement of lawful structures, and off-site mitigation. None of these 
standards are applicable for this project. 

vi) MMC 19.322.10.H requires site preparation and construction practices 
that prevent drainage of hazardous materials or erosion, pollution, or 
sedimentation to the adjacent Water Quality Resource Area. The 
restoration work as adequately addressed this standard by providing silt 
and erosion control fencing, turbidity monitoring, and specified equipment 
staging areas. As proposed, this standard is met. 

vii) MMC 19.322.10.I and J regulate lighting and trails and viewpoints in the 
WQR area. Neither of these standards is applicable to this project. 

viii) MMC 19.322.10.K requires areas of trees, shrubs, and natural vegetation 
will remain connected or contiguous, particularly along natural drainage 
courses, except where mitigation is approved, so as to provide a 
transition between the proposed development and the natural resource, 
provide opportunity for food, water, and cover for animals located within 
the water quality resource. Work pursuant to the restoration and 
enhancement plan will not remove any native areas of shrubs or brush, 
and the end result will be an overall increase in the amount of contiguous 
native vegetation in the project area. As proposed, this standard is met. 

ix) MMC 19.322.10.L requires that stormwater flows, as a result of proposed 
development, within and to natural drainage courses shall not exceed 
predevelopment flows. This project will not add any increased impervious 
area, and will not result in increased stormwater flows to the WQR area. 
As proposed, this standard is met. 

x) MMC 19.322.10.M requires that road crossings of major natural drainage 
courses will be minimized as much as possible. The restoration and 
enhancement plan would not create any permanent road crossings and 
would use only a temporary bridge, if necessary during the project work 
itself. As proposed, this standard is met. 

xi) MMC 19.322.10 requires that the construction phase of the development 
be done in such a manner as to safeguard the resource portions of the 
site that have not been approved for development. As described above, 
the boundary of approved work areas will be fenced off to prevent 
accidental encroachment, and in-water work will only occur during times 
allowed by the Oregon Department of Fish and Wildlife. As proposed, this 
standard is met. 

11. This land use application is required to be processed pursuant to MMC 19.1011.3, Minor 
Quasi-judicial review. The Planning Commission held a public hearing on this application 
on April 26, 2011. Notice of the hearing was provided as prescribed in that subsection. 
The review and notification procedures of this subsection have been met. 

12. Milwaukie Land Use file CPA-08-01, ZA-08-01, and HR-08-01 allowed the removal of an 
historic resource designation from tax lot 1S1E35AA03901. The notice of decision for 
that file required that the development of Riverfront Park somehow reflect the one-time 
presence of the Trolley Trail on this site. The Planning Commission finds that this 
decision affects the future design and development of Riverfront Park and does not have 
any bearing on the work in the restorations and enhancement plan. 
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The applicant has submitted materials from the Oregon State Historic Preservation Office 
authorizing removal of remnants from past structures in the area. The applicant has not proposed 
removal. However, if removal of remnants becomes necessary, the Planning Commission finds 
that the decision in CPA-08-01, ZA-08-01, and HR-08-01 does not prohibit such removal. 

13. Title 16 of the Milwaukie Municipal Code requires that the applicant obtain an erosion 
control permit prior to construction or commencement of any earth disturbing activities. 
As conditioned, the applicant will comply with MMC Title 16 – Erosion Control. 

14. The work proposed by the restoration and enhancement plan will occur within flood 
hazard areas. Prior to the start of construction, the applicant is required to submit a 
development permit for construction within the flood management area to the Milwaukie 
Engineering Department for review and approval. Full compliance with Milwaukie 
Municipal Code Title 18 – Flood Hazard Regulations is required with submission of the 
development permit. The permit shall include a “no-rise” analysis for construction of 
permanent structures within the Willamette floodway. As conditioned, the work done in 
the project area will comply with the standards of Title 18. 

15. The proposal was referred to the following agencies: City of Milwaukie Engineering 
Department, City of Milwaukie Building Department, and the Historic Milwaukie 
Neighborhood District Association (NDA) Chairperson and Land Use Committee. 
Additional notice of the application was provided to Oregon Department of 
Transportation, Oregon State Marine Board, Oregon Department of Fish and Wildlife, 
Oregon Division of State Lands, Oregon Parks and Recreation Department, and the 
Milwaukie Design and Landmarks Committee. Comments from the Milwaukie 
Engineering Department are incorporated into these findings. No other comments were 
received. 

Conditions of Approval 

1. The work authorized within the project site is limited to the activity described in the 
application materials for File #WQR-11-01. Work outside of what is described by these 
materials is subject the current zoning regulations that are applicable to the site. The 
Planning Director shall have the authority to determine what work falls within the outright 
allowance for work conducted pursuant to the natural resource management plan. 

2. Prior to the commencement of any work in the project area, the applicant shall complete 
the following: 

Submit final project plans for review and approval by the Planning Department that are in 
substantial conformance with the plans received by the Planning Department and 
approved by Land Use File #WQR-11-01. To be in substantial conformance, the final 
plans shall have approximately the same number and placement of in-water elements as 
the plans in the land use application. The applicant shall submit a narrative describing 
any changes that affect the nature or scope of the work within the restoration plan. 

The project plan shall also include: a hydraulic analysis of the flows that the in-water 
elements are designed for; a risk analysis for the downstream sewer line; and an 
analysis to determine the effects of high flow events on stream bank stability near 
infrastructure in the project site. 

A. Submit a plan for review and approval by the Planning Department for mitigation 
of the project‟s construction impacts. The plan shall include the following: 
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i) Description of activities to be completed prior to commencement of work 
and during the project work to avoid or minimize impacts to fish and 
wildlife. 

ii) Description of the equipment to be used for the project and areas within 
the site where equipment will operate. 

iii) Discussion of what equipment will need to cross the creek or operate 
within the creek. This shall include a description of the design and 
placement of any temporary bridge, and under what circumstances a 
temporary bridge is necessary. 

iv) Fencing to keep equipment outside of areas where its presence is not 
necessary for project work. 

v) Description of the storing and staging area. This shall include associated 
procedures ensuring the equipment and materials are free from foreign 
plants and other materials prior to arriving at the project site, and for 
ensuring that the equipment does not release oil, fuel or other hazardous 
into the project area. 

vi) Location of erosion control and silt screens to be used during the project. 

vii) Procedures for monitoring in-water work impacts, such as turbidity, and 
how project work will be adjusted in response. 

viii) Procedures for restoration of areas that have been disturbed by project 
work. 

ix) Monitoring and reporting of restoration and re-vegetation of the project 
site. 

B. Submit a development permit for construction within the flood management area 
to the Milwaukie Engineering Department for review and approval.  Full 
compliance with Milwaukie Municipal Code Title 18 – Flood Hazard Regulations 
is required with submission of the development permit.  The permit shall include 
a “no-rise” analysis for construction of permanent structures within the Willamette 
floodway. 

C. Submit an erosion control permit for review and approval by the Milwaukie 
Building Department. 

3. Prior to commencing work on the site, the applicant shall perform all pre-construction 
mitigation activity and install temporary construction fencing per the mitigation plan. 

4. The applicant shall document where removal of trees at or larger than 6 inches diameter 
at breast height was necessary during the restoration and enhancement work. Mitigation 
for these removals shall be done according to page 4 of the March 28, 2011 letter in the 
applicant‟s materials. 

5. Final review and approval by the Planning Department is required for the activities 
performed to mitigate the impacts of the work done pursuant to the restoration and 
enhancement plan. The applicant is required to submit reports monitoring the progress 
of the mitigation per the approved mitigation plan. Planning Department review and 
approval is necessary only for mitigation of impacts from project work, and is not needed 
for replanting of areas of debris and invasive species removal or other general replanting 
within the project site. 
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Gary Parkin, Engineering Director
Brad Albert, Civil Engineer
Tom Larsen, Building Official
Bonnie Lanz, Permit Specialist
Doug Whiteley, Lieutenant Deputy Fire Marshal
NDA(s): Historic Milwaukie
Interested Persons
File(s): WQR-1 1-01


