ORDINANCE NUMBER 1339

AN ORDINANCE RELATING TQ THE ESTABLISHMENT OF PROCEDURES AND
GUIDELINES FOR THE ADMINISTRATION OF COLLECTIVE BARGAINING
BETWEEN THE CITY OF MILWAUKIE AND ITS EMPLOYEES AND DECLARING

AN EMERGENCY.
THE CITY OF MILWAUKIE DOES ORDAIN AS FOLLOWS:

SECTION 1. TITLE. This ordinance shall be known as The
Milwaukie Collective Bargaining Ordinance.

SECTION 2. PURPOSE. The City Council finds and declares that:

A, The City of Milwaukie is a home rule municipality
under provisions of the Oregon Constitution and the
City's duly adopted charter, and as such has established
Jurisdiction over all matters of local concern.

B. The people of the City have a fundamental interest in
the development of harmonious and cocoperative relation-
ships between the governing body and its employees.

C. The establishment and administration of the process,
procedures, and guldelines of collective bargaining are
matters of local concern.

D. Recognition by the City of the rights of employees
to organize and full acceptance of the principle and
procedure of collective negotiation between the City
and public employee organizations can alleviate various
forms of strife and unrest.

E. Experience 1in private and public employment has proved

that protection by law of the right ofi employees to organize

and bargain collectively is fundamental to the peaceful adjustment
of disputes arising out of differences as to wages, hours,

and other working conditions.

F. This ordinance and any agreement negotiated pursuant
hereto shall not impair any constitutional, common law,
charter, statutory or traditional right or responsibility
of the City to act, including but not limited to the
following:

l. Determination of the overall mission of the
City as a unit of government;

2. Determination of the location of all physical

and other facilities of the City including the right
to establish new facilities and to relocate or close
old facilities;
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3. Determination of the financial policies eof the
City, including the general accounting procedures,
inventory of supplies and equipment, administrative
procedures and public relations;

4, Determination of the management, supervisory,

and administrative organization of the City and the
selection of employees for promotion to supervisory,
management or administrative positions, consistent
with the City Charter; -

5. Maintenance of employee discipline and control
and use of property and facilities;

6. Determination of safety, health and property
protection measures where legal responsibility of
the City or other governmental units is involved;

7. Direction and arrangement of all the working
forces in the system, including the right to hire,
suspend, discharge, discipline or transfer
employees consistent with the City Charter.

8. Creation, combination, modification or elimination
of any position consistent with the City Charter;

9. Determination of the size of the working force,
the allocation and assignment of work to employees,
the determination of policies affecting the selection
of employees, and the establishment of quality stan-
dards and judgment of employee performance;

10. The right to subcontract work or any services
currently provided by the City;

11. Determination of the services to be rendered,
the operations to be performed, the technology to
be utilized and the programs to be budgeted;

12. The right to take whatever other actlons may be
necessary to carry out the wlshes of the public not
otherwise specified hereln or limited by a collectilve
bargalning agreement.

Nothing in this ordinance shall be construed to limit the
discretion of the City to voluntarily confer with City
employees in the process of developing policies to effect-
uate or implement any of the above enumerated rights.



page 3.

SECTION 3. DEFINITIONS. For the purpose of thils ord-
inance, except where the context clearly indicates a dif-
ferent meaning, the followlng words nnd phrases shall mean:

A. "Bargaining unit" means the unit designated by the City
to be appropriate for the purposc of collective bargaining.

B. "Certification"” means official recognition by the City
Council that a labor organization is the exclusive
representative for all of the employees in the bargaining
unit. B '

C. "City" means the City of Milwaukie.

D. "Collective bargaining” means the performance of the
mutual obligation of the City and a recognized

bargaining agent to meet at reasonable times and confer in
good faith with respect to employment relations or the
negotiation of an agreement or any question arising
thereunder, and the execution of a written contract
incorporating any agreement reached and requested by
either party. However, thils obligation does not compel
elther party to agree to a proposal or require the making
of a concession.

E. "Confidential employee” means one who directly or
indirectly assists and acts in a confidential capacity to
a person who formulates, determines and effectuates
management policies in the area of collective bargaining.

F. "Employee" means an employee of the City of Milwaukie
but does not include elected officials, persons appointed
to serve on boards or commissions or persons who are
confidential employees or supervisory employees.

G. "Employment relations" includes wages, hours and othep
conditions of employment.

H. "Exclusive representative" means the labor organization
which, as a result of recognition by the employer, has the
right to be the collective bargaining agent of all
cmployees in 4 bargaining unit.

I. "Factfinding" means review of the major issues in a
particular labor dispute by an impartial board which then
makes 1ts selection from the final offers submitted by
the parties.

J. "Fair-share agreement'" means an agreement between the
public employer and the recognized or certified bargalin-
ing representative of public employees whereby employeen
who are not members of the employee organization are
required to make an in-lieu-of-dues payment to an employce
organization. Such agreement shall reflect the opinlon

of a majority of the employees in the bargaining unit.
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K. "Impasse" means that point at which no further

progress toward i mutually accepinble agreement can
be expected Lo result from continued bargaining; a

deadlock. :

L. "Labor dispute" means any controversy concerning
employment reiations or concerning the association or
representation of persons in negotiating, fixing,
maintaining, changing or seeking to arrange terms or
conditions of employment relations.

M. "Labor organization" means any organization which
has as one of its purposes representing employees in
their employment relations with the City.

N. "Legislative body" means the City Council of the
City of Milwaukie.

0. "Mediation" means assistance by an impartial third
party in reconciling a labor dispute between the City
and the exclusive representative regarding employment
relations.

P. "Payment-in-lieu-of-dues" means an assessment of all
employees in an appropriate bargaining unit to defray the
205t for services by the exclusive representative in
negotiations and contract administration as determined

by the City. |

Q. "Strike" means a public employee's refusal in concerted

action with others to report for duty or his wilful
absence from his position or his stoppage of work or his
absence in whole or in part from the full, faithful or
proper performance of his duties of employment for the
purpose of inducing, influencing or coercing a change in
conditions, compensation, rights, priviliges or obligat-
ions of public employment; however, nothing shall limit
or impalr the right of any public employee to lawfully
express or communicate a complaint or opinion on any
matter related to the conditions of employment.

R, "Supervisory employee" means any individual having
authority in the interest of the City to hire, transfer,
suspend, lay off, recall, promote, discharge, assign,
reward or discipline other employees or having respon-
sibility to direct them or fo adjust their grievances or
to effectively recommend such action if, in connection
therewith, the exercise of such authority is not of a
merely routine or clerical nature but requires the use
of independent judgment.

S. "Unfair labor practice” means the commission of an

act designated an unfailr labor practice in Section 6
of this ordinance.
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SECTION 4. RIGHTS OF EMPLOYEES. City employees have the

right to form, join and participate in the activities of
iabor orpanizations of thelr own choosing for the purpose
of representation and collective baryiaining with the City
of Milwaukle on matters concerning employment relations.

SECTION 5. CERTIFICATION, RECOGNITION AND REPRESENTATION

ELECTION.

A. A labor organization recognized by the City is the
exclusive representative of the employees of the City for
the purpose of collective bargaining with respect to
employment relations.

B. Notwithstanding the provisions of subsection "A"
of this Section, an individual employee or group of
employees at any time may present grievances to their
employer and have such grievance adjusted without the
intervention of the labor organization if:
1. the adjustment is not inconsistent with the
terms of a collec¢tive bargaining contract or
agreement then in effect; and
2. the labor organization has been gilven
opportunity to be present at the adjustment.

C. Procedures governing certification and recognition
shall be as set forth by the Civil Service Commission of
the City of Milwaukie. Representation elections shall
be conducted and shall be governed by the City.

SECTION 6. UNFAIR LABOR PRACTICES

A. It is an unfair labor practice for the City or its
designated representative to do any of the following:

1. Interfere with, restrain or coerce employees in
or because of the exercise of the rights guaranteed
in Section 4;

¢. Dominnte, interfere with or assist in the
formatlion, existence or administration of any
employee organization;

3. Discriminate in regard to hiring, tenure, or
any terms or conditions of employment for the
purpose of encouraging or discouraging the mem-
bership in an employee organization. Nothing in
this section is intended to prohibit the entering
into of a fair-share agreement between the City and
the exclusive bargaining representative of its
employees. If such a fair-share agreement has been
agreed to by the City and the exclusive
representative, nothing shall prchibit the
deduction of the payment in-lieu-of-dues from the
salaries or wagess of such employees;
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4, DPischarpe or otherwise discriminate against an
employee because the employoe has signed or filed an
affidavit, petlition or complaint or has given
information or testimony under this ordinance;

5. Refuse to bargain collectively in good faith
with the exclusive representative;

6. Refuse or fail to comply with any provision of
this ordinance;

7. Refuse to reduce an agreement reached as a
result of collective bargaining tc writing and sign
such contract;

8. Communicate directly or indirectly during the
period of negotiations with other than the
designated bargaining representative regarding
issues subject to the current negotiations. This
shall not be construed as to prohibit the proces-
sing of grievances, the issuance of a public
statement by the Factfinding Board or the issuance
of press releases by the parties.

B. It is also an unfair labor practice for an employee
or for a labor organization or its designated represent-
ative to do any of the following:

1. Interfere with, restrain or coerce any employee
in or because of the exercise of any right
guaranteed under this ordinance;

2. Refuse to bargaih collectively and in good
faith with the City if the labor organization is an
exclusive representative;

3. Refuse or fail to comply with any provisions
of this ordinance;

4, Violate the provisiocons of any written contract

with respect to employment relations including an
agreement to binding factfinding or to accept the terms
of an award resulting from such process where prev-
iously the parties have agreed to accept such award

as final and binding upon them;

5. Refuse to reduce an agreement reached as a
result of collective bargaining to writing and sign
the resultant contract;

6. Communicate directly or indirectly during the
period of negotiations with officials other than those
designated to represent the City regarding the
collective bargaining process.
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"SECTION 7. COLLECTIVI. BARGAINING PROCESS, The City and

the barpailning apent shall provide for and make every reason-
able effort td conclude negotiations including provisions for
an effectlive date, a rcopening date and an expiration date

at a time to coincide with the period during which the

Budget Committee and the City Council shall decide on the
operating budget of the City. The process of collective
bargaining shall begin on or about January 1, in the last
year of an agreement and shall conclude‘dby April 1 of the
same year, except that the City Counecil at its discretion
may authorize an extension of the collective bargaining
conclusion date if satisfied that progress is being made

and a mutual settlement can be obtained through further
bargaining. In . no case, however, shall the Counecil extend
the conclusion date beyond June 1.

SECTION 8. IMPASSE PROCEDURES. An impasse shall be de-—
clared if no settlement has been achieved after a reasonable
period of negotiation over the terms of an agreement; after
a2 reasonable time followlng certification or recognition of
an exclusive bargaining representative; or upon arrival of
the deadline for conclusion of bargaining without an author-
ized extensilon.

A. Medlation:

l. In the event the parties are unable to reach
an agreement pursuant to Sectlon 7, or upon dec-~
laration of impasse, either party shall have the
right to invoke mediation.

2. Upon invocation of mediation the parties shall
confer for the purpose of jointly selecting a
mediator,

3. If after passage of five (5) days the parties have
not mutually agreed on the selection of a med-
.iator, they shall jointly request the services of

a mediator from the American Arbitration Assoc—
lation. The medlator's fees shall be shared equally
by the parties.

4. Mediation shall be deemed to have commenced

upon 1nitiation of work by the mediator.

B. Factfinding:

1. In the event an impasse has not been settled
within ten (10) calender days after commencement
of mediation, either party may petition in writing
to the City Recorder to initiate Ffactfinding.
Within five (5) days of the petition for fact-
finding, the parties together shall present to the
City Recorder a submission agreement listing all
matters previously agreed to. Each party shall
additionally submit to the City Recorder a final
offer on all outstanding issues at impasse within
ten (10) days of the filing of the petition for
factfinding.,
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2. The factilinding proccess shall consist of an

open hearing tefore a three member board, one

member appointed by the City, one appointed by

the bargaining unit and one appointed by the two

previcusly appointed members. The third member

appeinted shall serve as chairman. Within seven-

teen (17) days of filing a petition for factfinding

the partles shall designate and exchange names of

their appointments to the board. The two appoint-

ees shall confer and select the third board mem-

ber and announce their selection within twenty-

four (24) days of the filing of a petition for

factfinding. The parties shall jointly share the

fees and costs of the Factfinding Board.
{(a) If, after twenty-four (24) days, the third
member has not been mutually agreed upon, the
appointees shall request a list of five names from
the American Arbitration Associafion. Each party
shall alternately strike two names from the list.
The order of striking shall be determined by lot.
The remaining name shall be appointed to the
Factfinding Board. The chairman shall call a
hearing within twenty (20) days thereafter at a locatilon
within the City of Milwaukie, designated by the
chairman. '

(b) From the time of appointment until such time as
the factfinding appointees select their third
member, there shall be no communication by the
appointees with parties other than the Citfy's

or bargaining unit's designated representative
concerning recommendations for settlement of the
dispute. This shall not preclude the appointees
from, on their own initiative, obtaining whatever
information from whatever sources they deem
appropriate to assist in their selection of the
third appeointee.

(¢) The Factfinding Board shall also have the
power to subpoena any person Or persons neces-
sary to arrive at a decision and shall conduct a
formal hecaring to discuss offers submitted by
both parties. The board shall have twenty (20)
days from the conclusion of its hearing to make
its selection from the final offers submitted.

(d) The Factfinding Board shall select the most

reasconable, in its judgment, of the final offers
submitted by the parties. The Factfinding Board
may take into account only the following factors:

(L) Collective bargaining contracts between
the parties including the bargaining that le
up to such contract;

/
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(2) Comparison of wages, hours and conditions
of cmployment of other employees doing compar-
able work giving consideration to factors pe-
culiar to the market area and the classification
involived;

(3) Coemparison of wages, hours agnd conditions
of employment as reflected in Oregon publie
employment in general and specifically munic-
ipalities reasonably proximate to the City;

(4) The interest and welfare of the public,
the ability of the City to finance economic
adjustments and the effect of such adjust-
ments on the normal standard of City services.

(e) The offers selected by the Factfinding Board
integrated with the previously agreed upon items
recelved by the City Recorder shall be deemed to
represent the findings and recommendations of the
Factfinding Beard. The finding shall be filed
with the City Recorder and tendered to the parties
within five (5) days.

(f) Within five (5) days after receipt of find-
ings and recommendations, the parties shall
certify in writing to the City Recorder their
acceptance or rejection of said findings and
recommendations. If such notice indicates that
one or bhoth of the parties do not accept the
Board recommendations, or that the parties have
not otherwise settled the dispute, the City
Recorder shall publicize the findings and rec-
ommendations of the Board of Factfinders no
sooner than five (5) days nor later than ten
{(10) days after it has been received.

(g) Nothing in this section shall be construed
to prohibit the parties at any time from vol-
untarily agreeing to make the factfinding pro-
cedures outlined above final and binding.

SECTION 9. DISPUTE RESOLUTION.

A. In the event the City rejects the Factfinding Board's
findings and recommendations, the City may implement 1its
final offer, in which case the bargalning unit shall have
the right to strike as provided in Section 10. Alter-
natively, the City may submit the Factfinding Board's
findings and recommendations and the Clty's last offer
to the voters at a special City electlon, to be held
wlthin 30 days from the date of publicatlon of findlngs
and recommendations. Only those items of economlic dis-
pute shall be presented to the voters. In the event of
an election, the decislon of the voters shall be final
and binding upon both parties.
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B. TIn the event the bargaining unit rejects the Factfind-
ing Board's findings and recommendations and no agreement
is reached, the bargaining unit shall have the right to
strike as provided in Section 10 of this ordinance.

¢. 1In the event both parties reject the Factfinding Board's
findings and recommendations and no agreement 1s reacheq

the City may submit the final economic offer cof each pafty

to the voters at a special city election, to be held within

30 days from date of publication of findings and recommendations.

SECTION 10. Strikes

4. Lawful strikes: A strike shall be lawful only if
called pursuant to the provisions of this ordinance.

B. Unlawful strkes:

(1) No strike shall take place within 30 days from
the date of publication of the Factfinding Board's
findings and recommendations.

(2) No strike shall take place until the Bargaining unit has
served a ten (10) day written notice of intent to strike on
the City by certified mail.

(3) Participaticn in a strike shall be unlawful for
any employee who is not included in an appropriate
bargaining unit for which an exclusive representative
has been recognized by the City.

(4) It shall be unlawful for an employee who 1s not
prohibited from striking under paragraph (3) of this
section and who 1s in the appropriate bargaining unit
involved in a labor dispute to participate in a
strike:

(a) If a labor organization, its agents, members,

or officers fails to comply with the provisions

of this section prior to engaging in a strike as
defined in Section 3, subsection Q., the appropriate
Circuit Court shall order the employees to return

to work and such order shall additionally include
the requirement that the employee unit engaged 1in
such unlawful strike repay any damages and extra-
ordinary costs incurred by the City as a result

of the strike.

(b) Employees other thar those engaged in a non-
prohibited strike who refuse to cross the picket
line shall be deemed to be engaged in a prohib-
ited strike and shall be subject to the terms and
conditions of subparagraph (a) above.
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SECTION 11. Ordinance Enforcement. Enforcement and
compliance with the provisions of this ordinance shall be by
the following method: Suit in equity brought in the Cirecuit
Court of the State of Oregon for Clackamas County by the City
or by a duly elected bargaining representative against any
berson or party who it is claimed has viclated this ordinance.

SECTION 12. Severability. It is hercby declared to he

the legislative intent of the Council that if a provision,
sentence, clause, section or part is held illegal, invalid or
unconstitutional, or inapplicable to any person or circum-
stance, such illegality, invalidity, unconstitutionality or
inapplicability shall not affect or Impair any of the
remaining provisions, sentences, clauses, sections, or parts
of the ordinance or their application to other persons and
circumstances.

SECTION 13. Emergency Clause. ZInasmuch as this ordinance

1s necessary for the immediate preservation of the public
peace, health and safety of the City of Milwaukie, an
emergency is hereby declared to exist and this ordinance Shall
be in full force and effect immediately upon its passage by
the Council and signing by the Mayor.

Read the first time this 26th day of papril s
1976, and moved to second reading by majority vote of
the City Council.

Read the second time and adopted by the City Council this

3rd day of May , 1976,
Signed by the Mayor this 3rd day of May
1976. I . "

Bill Hupp, Mayor v

ATTEST:

T s D7 el

borothy 'E. Farrell, Recorder

Approved as to form:

. T

’Mﬁ;r’Avedoqg@h{ Crey—Etltorney—




