
AGENDA 
 

MILWAUKIE CITY COUNCIL 
FEBRUARY 20, 2007 

 
MILWAUKIE CITY HALL 2000th MEETING
10722 SE Main Street 

 
REGULAR SESSION – 7:00 p.m. 
 
 
I. CALL TO ORDER 

Pledge of Allegiance 
     
2. PROCLAMATIONS, COMMENDATIONS, SPECIAL REPORTS, AND 

AWARDS 
   
 Milwaukie High School Student of the Month – Danielle Cervantes 
   
3. CONSENT AGENDA (These items are considered to be routine, and therefore, will not 

be allotted Council discussion time on the agenda.  The items may be passed by the 
Council in one blanket motion.  Any Council member may remove an item from the 
“Consent” portion of the agenda for discussion or questions by requesting such action 
prior to consideration of that portion of the agenda.) 

   
 A. Appoint Val Hubbard to the Park and Recreation Board – Resolution 
 B. Security System Replacement for Multiple City Facilities -- Resolution 
 C. Sale of Three Surplus Properties Located at the Corners of Hwy 99E 

and Jackson and Harrison Streets -- Resolution 
   
4. AUDIENCE PARTICIPATION (The Presiding Officer will call for statements from 

citizens regarding issues relating to the City. Pursuant to Section 2.04.140, Milwaukie 
Municipal Code, only issues that are “not on the agenda” may be raised. In addition, 
issues that await a Council decision and for which the record is closed may not be 
discussed. Persons wishing to address the Council shall first complete a comment card 
and return it to the City Recorder. Pursuant to Section 2.04.360, Milwaukie Municipal 
Code, “all remarks shall be directed to the whole Council, and the Presiding Officer may 
limit comments or refuse recognition if the remarks become irrelevant, repetitious, 
personal, impertinent, or slanderous.” The Presiding Officer may limit the time permitted 
for presentations and may request that a spokesperson be selected for a group of 
persons wishing to speak.) 

  
5. PUBLIC HEARING (Public Comment will be allowed on items appearing on this portion 

of the agenda following a brief staff report presenting the item and action requested.  
The Mayor may limit testimony.) 

     
 A. Motion to Consider Continuation of Amendment to Milwaukie 

Municipal Code (MMC) Sections 19.321.7 and 19.321.3 (Mike 
Swanson) 



 
5. PUBLIC HEARING -- continued 
   
 B. Approval of Measure 37 Request for Waiver of Flag Lot Standards – 

Land File # M37-06-01 (Ryan Marquardt) 
     
6. OTHER BUSINESS (These items will be presented individually by staff or other 

appropriate individuals.  A synopsis of each item together with a brief statement of the 
action being requested shall be made by those appearing on behalf of an agenda item.) 

   
 Council Reports 
   
7. INFORMATION 
   
 Citizens Utility Advisory Board Minutes of December 6, 2006 
  
8. ADJOURNMENT 
  
Public Information 
 

 Executive Session:  The Milwaukie City Council will meet in executive session 
immediately following adjournment pursuant to ORS 192.660(2)(i) performance 
evaluations of public officers and employees.  All discussions are confidential 
and those present may disclose nothing from the Session.  Representatives of 
the news media are allowed to attend Executive Sessions as provided by ORS 
192.660(3) but must not disclose any information discussed.  No Executive 
Session may be held for the purpose of taking any final action or making any final 
decision.  Executive Sessions are closed to the public. 

 
 For assistance/service per the Americans with Disabilities Act (ADA), please dial 

TDD 503.786.7555 
 
 The Council requests that all pagers and cell phones be either set on silent mode 

or turned off during the meeting. 
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RESOLUTION NO._______ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILWAUKIE, OREGON, 
APPOINTING VAL HUBBARD TO THE MILWAUKIE PARK AND RECREATION 
BOARD. 
 

WHEREAS, a vacancy exists on the Milwaukie Park and Recreation Board; and 
 

WHEREAS, Milwaukie Municipal Code Section 2.12.020 provides for 
appointment of members of the Milwaukie Park and Recreation Board “by the council;” 
and 
 

WHEREAS, Val Hubbard possesses the necessary qualifications to serve on the 
Milwaukie Park and Recreation Board. 
 
Now, therefore, the City of Milwaukie, Oregon resolves as follows: 
 
SECTION 1: That Val Hubbard is appointed to the Milwaukie Park and Recreation 

Board. 
 
SECTION 2: That her term of appointment shall commence upon adoption of this 

resolution and shall expire on March 31, 2011. 
 
SECTION 3: This resolution takes effect immediately upon passage. 
 
 

Introduced and adopted by the City Council on February 20, 2007. 
 

 
 
 __________________________________ 
 James Bernard, Mayor 

ATTEST: APPROVED AS TO FORM: 
 Ramis, Crew, Corrigan  LLP 

___________________________ __________________________________ 
Pat DuVal, City Recorder City Attorney 
 
 
 
 
 



 
 
 
 

To:  Mayor and City Council 
 
Through: Mike Swanson, City Manager 
  Kenny Asher, Community Development and Public Works Director 
 
From: Paul Shirey, Operations Director  

Willie Miller, Facilities Manager 
 
Subject: Security System Replacement for Multiple City Facilities  
   
Date:  January 16, 2007 for February 20, 2007 City Council Meeting 
 
 
Action Requested 
 
Authorize the City Manager to sign a purchase order and contract with Selectron 
totaling $170,000 for building security replacement. Available funding is in the 
approved Facilities Budget for FY 06/07. $130,000 is budgeted for this project 
line item number 720-621-7500-0771.  Staff is requesting the use of  $40,000 
from the Facilities budget contingency line item number 720-621-7500-0701 
designated for JCB Lunchroom & Restrooms. (The JCB remodel project is 
currently on-hold pending a citywide facilities needs assessment.) 
 
 
Background 
 
The purpose of this request is to replace the city’s leased security system with a 
system it will own. This will translate into considerable savings and improved 
security protection.   
 
The purpose of a quality security system is to protect the city’s physical assets 
and security data. This system will allow the city to customize the system to fit its 
specific needs.  With the ability to control the system “in-house” instead of relying 
on a vendor at an off-site location, the city will enjoy considerable flexibility in 
adjusting and modifying the system as the City’s needs evolve. 
 
The new system will give users the ability to enter different areas of the City’s 
facilities through an electronic access card. Unlike our current system, this will be 
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a computer-controlled system administered by our IST and HR departments.  
The new system will enable us to immediately control access to City facilities 
through our computer system, which the current system does not allow. The new 
system can be expanded to support growth and numerous City functions, such 
as, but not limited to property room control, perimeter access, and photo ID. 
 
Based on a current security lease of $20,000 per year, the new system will pay 
for itself in just under nine years.  
 
$130,000 will cover about half of City facilities. These facilities are Public Safety 
Building, Public Works Administration/ Shop Building, Public Works Pole Barn 
Building, and City Hall Building.  
 
Staff is requesting $40,000 from the Facility budget originally designated as a 
contingency item under Capital Improvement Project-JCB Lunchroom & 
Restrooms.  The $40,000 will cover 20% of City facilities. This will pay for the 
Library Building, and monitoring equipment at Lake Oswego’s 911 Center. The 
monitoring is necessary for 24hr/ 7 day-a-week coverage of intrusion alarms and 
required 24hr/ 7 day-a-week monitoring of the Fire Alarms.  
 
Selectron is the selected vendor. Selectron is a certified government vendor on a 
previous contract completed with the City of Salem, contract # 012094.  Under 
provisions of Sate law the City is able to “piggyback” on this contract.  
 
The Facility Maintenance Coordinator will manage the project.  The work for this 
project will be completed within 140 days.  
 
A second phase of expenditure and work will be necessary to complete the 
remaining City facilities. Firm financial estimates have not been developed.  
The second phase will be included in the budget process for fiscal year 
2007/2008 with a request to cover the remaining 30% of the City facilities. The 
remaining facilities are, the Operations Building, Sign Shop, Records Storage, 
and the Library Annex House. 
 
 
Concurrence 
 
Public Works Operations Director, Facility Maintenance Coordinator, the Police 
Chief, and the Finance Director have concurred with the Community 
Development Director as to the budget, cost, need, and benefits of the system, 
including the long term financial benefit of this project.   
 
The IST Director has indicated that the new system will provide us with an audit 
trail for all employees, visitors, consultants, and contractors entering City 
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facilities.  The IST Director recognizes that the new system is easily managed by 
the IST department support team. 
 
 
Fiscal Impact 
 
Facility Maintenance budgeted $130,000 as a capital improvement project for 
building security replacement in FY 06/07.  Since obtaining the first bid nearly 
two years ago, scope changes and cost increases have increased total cost to 
$170,000.  
 
The funds for this project are included in the Facility Maintenance budget in the 
Capital Improvement Projects category. The funds have been approved in the 
2006/2007 annual budget.  
 
 
Work Load Impacts 
 
Facility Maintenance Coordinator will be acting as project manager with 
technology support from our Information Systems and Technology department. 
 
 
Alternatives 
 
1. Approve as recommended.  This will result in savings to the city over time and 

enhance flexibility in operating the system to meet city needs.  
2. Approve with modifications.  Council could choose to implement the new 

system in additional phases.  This may add to total labor and material 
expense. 

3. Deny the request.  The City would continue with the current leased system at 
an annual cost of $20,000 per year. 

 
 
Attachments 
 
Resolution 



 RESOLUTION NO. ___________ 
 
A RESOLUTION OF THE CITY COUNCIL, CITY OF MILWAUKIE, OREGON 
AUTHORIZING THE CITY MANAGER TO SIGN A PURCHASE ORDER AND 
CONTRACT TO ACQUIRE A NEW BUILDING SECURITY SYSTEM FOR 
MULTIPLE CITY BUILDINGS 
 

WHEREAS, the City currently leases its building security systems, and 
purchase and ownership of a new security system would result in long-term 
savings for the City; and  
 

WHEREAS, ownership of the security systems would give the City greater 
control over the security system and greater flexibility in operation of the system; 
and 
 

WHEREAS, the original estimate from 2005 for a new security system 
was $130,000; and  
 

WHEREAS, since obtaining the first bid, scope changes and cost 
increases have increased the total cost to $170,000, and 
 

WHEREAS, the $170,000 proposed for this will cover City Hall, the Public 
Safety Building, the Public Works Administration/Shop Building, the Public Works 
Pole Barn Building, the Ledding Library Building, and monitoring equipment and 
the 911 Center, and 
 

WHEREAS, the FY 2006-07 budget includes $130,000 for Building 
Security Systems as a Capital Improvement Project within the Facility 
Maintenance budget’ 
 

WHEREAS, an additional $40,000 is requested from the Facility budget 
originally designated as a contingency item under Capital Improvement Project-
JCB Lunchroom and Restrooms; which may be used for Building Security 
Systems without a budget amendment because it is within the same fund; 
 

NOW, THEREFORE, BE IT RESOLVED, by the City Council, City of 
Milwaukie, Oregon, that: 
 
Section 1.  The City Manager is authorized to sign a purchase order and 

contract with Selectron, Inc. in the amount of $170,000 for a new 
building security system to be used as described in the recitals of 
this resolution. 

 
Section 2.   The amount of $40,000 is reallocated from Facility Maintenance, 

Capital Improvements, (JCB Lunchroom and Restrooms) to Facility 
Maintenance, Capital Improvements, (Building Security System).  



 
Section 3. This resolution is effective immediately upon passage. 
 
Introduced and adopted by the City Council of the City of Milwaukie, Oregon on 
_____________, 2007. 
 
 
 
 
      ____________________________ 
      James Bernard, Mayor 
 
ATTEST:     APPROVED AS TO FORM: 
      Ramis, Crew, Corrigan, LLP 
 
 
_________________________  _____________________________ 
Pat DuVal, City Recorder   City Attorney     



 
 
 
 

To:  Mayor and City Council 
 
Through: Mike Swanson, City Manager 

Kenny Asher, Community Development and Public Works Director 
 

From:  Paul Shirey, Operations Director 
        
Subject: Authorization to Sell Three Surplus Properties Located at the Corners of 

Highway 99E and Jackson Street and Harrison Streets  
 
Date:  February 6, 2007 for February 20, 2007 City Council Meeting 
 
 
Action Requested 
 
Authorize the City Manager to negotiate the sale of surplus property located at the 
corners of McLoughlin Boulevard and SE Jackson and SE Harrison Streets.  
Negotiation of terms is required first and will be followed by a request to Council for 
approval of the terms and conditions of each sale. 
 
Background 
 
As part of the McLoughlin Boulevard project, the City used federal funds to acquire 
property for right-of-way (ROW) at the corners of each city street that intersects with 
McLoughlin Blvd., between Harrison and Washington.  The need for the right-of-way 
was to change the radius at each corner to allow for safe turning movements by large 
vehicles.  Under terms of the City’s agreement with ODOT, who administered the 
federal funds, the acquired property corners will be conveyed to ODOT for right-of-way 
purposes. 
 
ODOT conducted appraisals and determined the value of the property based on 
comparable sales in the vicinity.  Each of the properties was appraised based on the 
highest and best use for current zoning.  The appraised value was determined to be $16 
per square foot. 
 
At certain locations, more property was acquired than was necessary, such as at the 
former Texaco lot (with corners at McLoughlin and the north side of Jackson) and the 
corner at the south side of Harrison (owned by Reliable Credit).   
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The owners of these two properties (Metro and Reliable Credit) have asked the City to 
sell back the portion of the corner(s) not needed for right-of-way.  Reliable Credit wants 
to install a monument sign at its corner, and on the former Texaco site the City has 
agreed the sell surplus portions to Metro per the Town Center Intergovernmental 
Agreement (IGA)(section _____).  
 
 
 
The attached property descriptions and legal maps show property in question at corners 
of: 

o Northwest corner of Harrison and McLoughlin (adjacent owner is Reliable 
Credit).  240 square feet (s.f.) at $16.00 /s.f.= $3,840 Sale Price 

o Southwest corner of Harrison and McLoughlin (adjacent owner is Metro) 
18.7 s.f. at $16.00/s.f = $300 Sale Price 

o Northwest corner of Jackson and McLoughlin (adjacent owner is Metro) 
166 s.f. at $16.00/s/f = $2,656 

 
City Code requires 10-day advance notice of sale of surplus property to surrounding 
owners within 300-feet. Once the terms of the sale are agreed to, staff is required by 
Code to return to Council for approval of terms and to close the sale.  
 
Concurrence 
 
ODOT has jurisdiction of McLoughlin Boulevard (Highway 99E) and administered the 
federal funds for the project.  ODOT concurs with the proposed sale of surplus right-of-
way. 
 
Fiscal Impact 
 
The City under terms of agreement with ODOT used federal funds to cover 89.73% of 
the cost of ROW acquisition. ($6,089)  

• 89.73%, or $6,089 of the sale proceeds must therefore be repaid to ODOT  
• The city would retain 10.27% of the sale proceeds. ($698).  These funds would 

be repaid to the Street Fund. 
 
Work Load Impacts 
 
Minimal workload impact for Operations Director 
 
Alternatives 
 
The City could seek reimbursement from the owners in question for engineering, survey 
and legal work needed to affect this sale.  The cost would be about $1,000 per corner.  
Staff does not concur with this alternative. 
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The Council could choose not to proceed with this transaction, however, Reliable Credit 
would be unable to rebuild the monument sign at this corner, and Metro would likely 
request a discussion with Council given the City’s commitment to this transaction in the 
town Center IGA.  
 
 
Attachments 
 
1. Resolution authorizing the City Manager to negotiate the sale of surplus property 

to Metro and Reliable Credit. 
Exhibit A1- Description and Map at McLoughlin and Jackson Streets (former 
Texaco lot) 
Exhibit A2- Description and Map at McLoughlin and Harrison Street, south 
side (former Texaco lot) 
Exhibit B- Description and Map at McLoughlin and Harrison Street, north side 
(Reliable Credit) 

 



RESOLUTION NO. _____________ 
A RESOLUTION OF THE CITY COUNCIL, OF THE CITY OF MILWAUKIE, 
OREGON DECLARING REMAINING PROPERTY ACQUIRED AS PART 
OF THE MCLOUGHLIN BOULEVARD IMPROVEMENT PROJECT TO BE 
SURPLUS AND DIRECTING THE CITY MANAGER OR DESIGNEE TO 
NEGOTIATE THE TRANSFER OF THE PROPERTY. 

WHEREAS, the City acquired fee title to portions of the properties located 
at 1915 SE Harrison Street and 10700 SE McLoughlin Boulevard (the 
"Properties") in connection with the McLoughlin Improvement Project from 
adjacent property owners; and 

WHEREAS, the City has no further need or use for remaining portions of 
the Properties; and 

WHEREAS, the properties are substandard undeveloped properties. 

NOW, THEREFORE, BE IT RESOLVED, by the City Council, of the `City 
of Milwaukie, Oregon, that: 

Section 1. The properties located at 10700 SE McLoughlin Boulevard, not needed 
for street improvements, one consisting of approximately 18.7 square 
feet as shown on “Exhibit A-1”and the other consisting of 166 square 
feet as shown on "Exhibit A-2", is declared surplus to the City's needs, 
and negotiations to transfer the property is authorized. 

Section 2. The property located at 1915 SE Harrison street, not needed for street 
improvements, consisting of approximately 240 square feet as shown 
on "Exhibit B", is declared surplus to the City's needs, and 
negotiations to transfer the property is authorized. 

Section 3. The City Manager is authorized to negotiate the sale of the properties 
described in Section 2 and shall require payment at least equal on a 
square foot basis to the price paid by the City for the property. 

Section 4. The sale shall be by the procedure set forth in Milwaukie Municipal 
Code Section 3.15.010. 

Section 5. This Resolution takes effect upon its adoption. 

Introduced and adopted by the City Council of the City of Milwaukie, Oregon on 
2007. 

This resolution is effective on ___________ , 2007. 

 

James Bernard, Mayor 
 

ATTEST:     APPROVE AS TO FORM: 
      Ramis, Crew, Corrigan LLP 
 
_______________________  ____________________________ 
Pat DuVal, City Recorder   City Attorney 















 
 
 
TO:  MAYOR AND CITY COUNCIL 
FROM:  MIKE SWANSON, CITY MANAGER 
DATE:  FEBRUARY 7, 2007 
RE:  COUNCIL APPROVAL OF MOTION CONTINUING 

CONSIDERATION OF AMENDMENT TO MILWAUKIE 
MUNICIPAL CODE (MMC) SECTIONS 19.321.7 AND 19.321.3 

 
ACTION REQUESTED 

The action requested is Council approval of a motion to continue consideration of 
a Planning Commission recommendation to amend MMC Sections 19.321.7 and 
19.321.3 to July 17, 2007. 

BACKGROUND 
At your June 20, 2006 meeting you considered recommendations from the 
Planning Commission to amend MMC Sections 19.321, Milwaukie 
Comprehensive Plan Chapter 4—Recreational Needs Element and Chapter 5—
Transportation/Public Facilities/Energy Conservation, Public Facilities and 
Services Element, and MMC Sections 19.321.7 and 19.321.3. (See attached 
staff memo to Council from Katie Mangle, Planning Director) The first of the 
proposed Code amendments changed the name of the Community Service 
Overlay to Community Service Use and clarified the approval procedures and 
standards. The Comprehensive Plan amendments clearly stated the City’s policy 
that reasonable efforts be made to decommission the Kellogg Wastewater 
Treatment Plant (Plant). The second of the proposed Code amendments made 
the Plant a nonconforming use and established a deadline for its removal. All of 
the amendments had been recommended by the Planning Commission at its 
May 23, 2006 meeting. 
At your June 20, 2006 meeting I recommended that you adopt the Code 
amendments regarding the Community Service Overlay as well as the 
Comprehensive Plan amendments. I further recommended that you continue 
consideration of the amendments to MMC Sections 19.321.7 and 19.321.3 to a 
date certain in order to facilitate the continued process of the Clackamas Service 
District No. 1 (CCSD!) Citizen Advisory Council (CAC). The CAC was appointed 
by the Clackamas County Board of County Commissioners to develop a 
wastewater strategic plan for CCSD1. The Council took the action I 



recommended with the adoption of Ordinance No. 1962 (copy attached), and a 
motion was made and adopted to continue consideration of the two Code 
sections until August 15, 2006. On August 15, 2006 I recommended that the 
matter be continued to October 17, 2006 in light of the fact that the CAC was still 
working on a recommendation. On that date I once again recommended a 
continuance to February 20, 2006. The CAC has made its recommendation to 
the Board of County Commissioners, and the Board has given direction the 
continues the process of developing a long-range strategic plan. Thus, I again 
am recommending a continuance of consideration of the Code amendments. The 
continuance should be to July 17, 2007. 
CCSD1 did appeal the City’s decision on the Comprehensive Plan amendments 
in order to preserve its rights to argue goal compliance. The LUBA appeal will be 
put on hold for a similar time. 
The Council may follow the process used in the past and use a motion to 
continue the recommendation of the Planning Commission to amend MMC 
sections 19.321.7 and 19.321.3 to its regular meeting on July 17, 2007. 
 
Attachments: 

1. Memo dated June 13, 2006 for the June 20, 2006 Hearing from Katie 
Mangle re Amendments to the Milwaukie Municipal code and 
Comprehensive Plan that address Community Service uses and the 
Kellogg Creek Wastewater Treatment Plant (ZA-06-01/CPA-06-01) 

2. Ordinance 1962 adopted by Council on June 20, 2006 
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To:  Mayor and City Council 
 
Through: Mike Swanson, City Manager 
 Kenny Asher, Community Development and Public Works Director 
 
From:  Katie Mangle, Planning Director 
 
Subject: Amendments to the Milwaukie Municipal Code and Comprehensive Plan that 

address Community Service uses and the Kellogg Creek Wastewater Treatment 
Plant (ZA-06-01/CPA-06-01) 

 
Date:  June 13, 2006 for June 20, 2006 Hearing 
 
 
Actions Requested 
 
1. Approval to amend the Milwaukie Municipal Code Section 19.321 – Community 

Service Overlay. Amendments would change the name to “Community Service Use,” clarify 
the procedures and standards for approving such a use and modernize the language in the 
code. 

 
2. Approval to amend the Comprehensive Plan Chapter 4 - Recreational Needs Element; 

Chapter 5 - Transportation/Public Facilities/Energy Conservation, Public Facilities and 
Services Element; and Milwaukie Municipal Code subsections 19.321.7 and 19.321.3. 
These amendments would clearly state the City’s policy to make reasonable efforts to bring 
about the decommissioning of the Kellogg Creek wastewater treatment plant, make the 
plant a Nonconforming Use, and set a deadline for removing Nonconforming Community 
Service Uses. 

 
On May 23, 2006, the Planning Commission held a public hearing on the amendments and 
unanimously recommended that City Council approve the amendments with revisions as 
required to ensure flexibility to meet state and federal mandates. The amendments meet the 
approval criteria set forth in the Milwaukie Municipal Code and Comprehensive Plan. This 
includes consistency with unamended portions of the Comprehensive Plan, Oregon statewide 
planning goals, and regional policies (see Attachment 6, Summary of Policy Compliance. 
 
Background on Action 1 – Housekeeping amendments to Community Service Overlay 
 
The Community Service Overlay (CSO) is a land use tool that allows the City to manage the 
development of uses that provide public benefit. Certain uses, including public and religious 
institutions, schools, and parks, are allowed in most zoning districts when they meet the 



Council Staff Report – Comprehensive Plan and Zoning Code Amendments 
Page -- 2 
 
 

2/13/2007  

standards for a CSO. CSO approvals are site specific and subject to the development standards 
of the underlying zone. 
 
The proposed amendments to Milwaukie Municipal Ordinance section 19.321 (see Attachment 
2) modify the title, text and structure of the section to improve comprehensibility and clarify 
standards and procedures for approving Community Service Uses. Most of these revisions fall 
under the category of “code maintenance,” and are not intended to change the policy nor intent 
of the code. The proposed amendments to Milwaukie Municipal Code Section 19.321 include 
many revisions to the text. Key changes are intended to accomplish the following: 

 
• Clarify the meaning of the CSO by deleting “Zone” from the section title, and stating that 

approval of a CSO does not change the underlying zoning of the property. 
• Neutralize gender and religious references by substituting “religious institutions” for 

“Churches”, and deleting “fraternal organizations” from the provision allowing a “private 
club, fraternal organization, lodge, grange.” 

• Clarify the standards and procedures for reviewing a Community Service Use.  
• Clarify the definition of a “minor modification” to an approved Community Service Use, 

as well as the criteria for approval.  
• Apply the same development standards to public, private, and religious institutions, with 

two exceptions. Religious institutions will still have the ability to include a spire that 
exceeds height limitations, and will continue to be held to a lower landscaping standard. 
Applying the same standards to religious and non-religious institutions will protect the 
City from claims under the federal Religious Land Use and Institutionalized Persons Act 
of 2000. 

 
Background on Action 2 – Amendments to Address the Kellogg Creek Treatment Plant  
 
The City of Milwaukie has long envisioned improvements to the Willamette riverfront that 
maximize the use and benefits of this city resource. This vision is reflected in the goals of the 
Downtown and Riverfront Land Use Framework Plan, the Comprehensive Plan, and was also 
referenced in the City’s August 2005 Intergovernmental Agreement with the Clackamas County 
Service District #1 to implement the Clearwater Plan.  
 
The Kellogg Creek wastewater treatment plant is located on the riverfront, and the City’s long-
term goals, as expressed in the Comprehensive Plan (Chapter 5, Objective 5, Policy 5), have 
been to decommission the plant. The Downtown Land Use Framework Plan envisions 
redevelopment of the Kellogg site with uses that are more supportive of downtown and nearby 
neighborhoods. Thus far, the City’s Comprehensive Plan policies have not been effective in 
achieving the goal of eliminating the social, economic and environmental impacts of the plant. 
 
The proposed amendments are intended to strengthen the City’s policy to actively seek 
alternatives to continued use of the Kellogg Creek plant, limit expansion of the plant, and 
eliminate the plant’s social, economic and environmental impacts.  
 
Comprehensive Plan Amendments 

The proposed Comprehensive Plan amendments (see attachment 4) would strengthen the 
City’s policy to “make reasonable efforts to bring about” the decommissioning of the Kellogg 
Creek Wastewater Treatment Plant. The Comprehensive Plan amendments clearly state the 
policy to pursue decommissioning of the Kellogg Creek plant while responsibly providing 
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wastewater treatment service for Milwaukie residents and businesses and continuing to 
cooperate with the County and other agencies in examining feasible alternatives. In summary, 
the amendments achieve the following: 

• The policy relating to the Kellogg Creek plant site will be revised to state that the City’s 
policy is to “make reasonable efforts to bring about the decommissioning of the Kellogg 
Wastewater Treatment Plant in an expeditious but orderly fashion that assures proper 
sewage treatment for Milwaukie citizens while effectuating a transition to treatment at 
another location.” 

• The policy relating to contracting with CCSD1 will be revised to refer to “the Kellogg 
Creek Treatment Plant or other plant or plants.” 

• The policy relating to examination of alternatives for decommissioning the Kellogg Creek 
plant will be revised to state that the City will “use best efforts to decommission” the plant 
while cooperating with other affected agencies. It requires future City planning efforts to 
consider a “regional sewage system and facility other than the Kellogg Creek plant.” 

 
Zoning Code Amendments 

The proposed zoning amendments related to major utility facilities (see Attachment 2) 
implement the policies set forth in the Comprehensive Plan. They are intended to achieve the 
following: 
 

• Specify that major utility facilities, including sewage treatment plants, are generally not a 
permitted Community Service Use unless all impacts of such a facility are reduced to 
that of an allowed CSU (such as a pump station). 

• Address Nonconforming Community Service Uses in a new section. This section will 
allow nonconforming uses to remain in use through 2015. It prohibits expansion, 
upgrades, or remodeling of the use, except as required to abate nuisances declared by 
the City or comply with federal or state statutes, regulations or permits. 

• Establish a nonconforming major utility fee for nonconforming major utilities that remain 
in use after December 31, 2015. 

• Address the community’s desire and the City’s goal to decommission the Kellogg Creek 
plant, cooperate with regional partners, plan for proper sewage treatment service, and 
maintain public access to the riverfront. 

 
Response to Comments in Opposition 

At the May 23, 2006, Planning Commission hearing on the proposed amendments, testimony 
was submitted for and against the proposal. Mr. Tom Sponsler submitted comments against the 
amendments on behalf of Clackamas County Sewer District No. 1 (CCSD1) and the cities of 
Happy Valley and Gladstone. In summary, the comments raised the following points: 
 
Comment: The amendments are inconsistent with Statewide Planning Goal 2, which requires 
coordination with other governments. 

Response: The amendments are not inconsistent with Goal 2, because the 
Comprehensive Plan amendments require coordination with CCSD1 and others in 
developing alternatives to the continued use of the Kellogg Wastewater Treatment Plant 
in the future. Furthermore, the City has coordinated with CCSD1 and other affected 
entities in developing a plan for regional wastewater treatment, and signed an 
intergovernmental agreement with CCSD1 that provided for regionalized wastewater 
treatment well before the deadline for removal of the Kellogg Creek Wastewater 
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Treatment Plant. The City remains committed to regional coordination and this 
commitment is reflected in the Comprehensive Plan amendments. 

 
Comment : CCSD1 comments that the proposed code amendments are inconsistent with 
Statewide Planning Goal 6, which protects water quality, and with Policy 1 of Objective 4 of the 
Air, Water, and Land Resources Quality Element of Chapter 3 of the Comprehensive Plan.  

Response: The City has modified the proposed code amendments to clarify that 
modifications to the plant will be permitted when mandated to comply with state or 
federal safety regulations or permits. The code amendments, as revised, are consistent 
with Goal 6.  

 
Comment: The City’s amendments may cause CCSD1 to consider termination of its wholesale 
agreement with the City.  

Response: The City expects that CCSD1 will abide by the same standard of 
cooperation as the City, and that the wholesale agreement (or a replacement 
agreement) will remain in effect for the good of the region, Milwaukie, the environment, 
and CCSD1 ratepayers. The Comprehensive Plan policies provide for continued 
cooperation between the City and CCSD1 and a continued contractual relationship; the 
policy does not compel CCSD1 to consider termination in any way. 

 
Comment: Deletion of the provision regarding public use of the CCSD1 site is inconsistent with 
statewide planning goals and several provisions in the Comprehensive Plan.  

Response: The amendment calls for ongoing public access to the property. The zoning 
for the site includes Downtown Open Space, which will require public access to the river 
if the site is redeveloped. 

 
Comment: The amendments remove the commitment to examine feasible alternatives for 
decommissioning Kellogg.  

Response: The plan amendments explicitly call for examining feasible alternatives that 
allow a transition from Kellogg to another treatment facility.  

 
Comment: Alternative methods are not analyzed - the City must have a realistic plan for 
wastewater treatment.  

Response: The City and CCSD1 have collaborated on a realistic plan for regionalized 
wastewater treatment that does not involve the Kellogg Creek plant. Such as plan was 
adopted and then rescinded by CCSD1 in 2005. The City and CCSD1 agreed to a 
regionalized wastewater treatment plan that provided improved quality and service and 
ultimately lower rates. That plan remains a viable and better option for wastewater 
treatment than continued use of the Kellogg Creek plant. CCSD1 staff has conducted 
extensive analysis of alternative methods for treatment, and the City has participated 
these analyses.  

 
Comment: The proposed amendment violates Comprehensive Plan Chapter 5, Objective 5, 
Policy 1, which provides: “The City will continue to cooperate with the Clackamas County 
Service District No. 1 in contracting for capacity of the Kellogg Creek Treatment Plant. The City 
will comply with Federal and State clean water requirements in managing the wastewater 
treatment system.”   

Response: To avoid any confusion, the City is amending this Policy to state that the City 
will contract for the capacity of the Kellogg Creek Treatment Plant or other plant or 
plants. The Comprehensive Plan provisions continue to require compliance with federal 
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and state clean water requirements, and the code amendments allow modifications 
needed to comply with federal and state statutes, regulations and permits. The proposed 
amendments are not inconsistent with this policy, as amended. 

 
Comment: The proposed comprehensive plan amendments are not consistent with the criteria 
for proposed amendments in Chapter 2, Objective 1, Policy 7.  

Response: The following sets out the City’s analysis of each of these criteria: 
• Conformance with the Comprehensive Plan, its goals, policies and spirit. 

The amendments expressly require continued coordination, consistent with other plan 
policies. They are also consistent with provisions relating to the provision of public 
facilities and services and the protection of water quality because, while they call for 
eventual removal of the existing sewage treatment plant, they also call for a cooperative 
and coordinated effort to provide a better sewage treatment system to replace the aging 
plant. The policies reinforce the existing policy that the Kellogg Creek Treatment Plant 
must be decommissioned. 
 

• Public need for the change.  
The Kellogg Creek Wastewater Treatment Plant is sited in the Willamette Greenway 
zone, between the Island Station neighborhood and Milwaukie’s revitalizing downtown. 
The change is needed to enhance the City’s riverfront and environment, promote the 
economic development of the downtown, protect the Island Station residential 
neighborhood from the foul odors emanating from the plant, and provide a better 
wastewater treatment system. The Kellogg Creek Treatment Plant is aging and a new 
plant would provide better and more efficient treatment with fewer environmental impacts 
through economies of scale. The City and CCSD1 require a treatment plant that does 
not need substantial changes every few years due to old design and old components. 
 

• Public need is best satisfied by this particular change.  
The existing language has not achieved the goal of relocating the treatment plant, and 
this particular change has been drafted to attempt to achieve results in a timely manner. 
The continued existence of the Kellogg Treatment Plant and the rescinsion of the 
regionalized plan that would have decommissioned the plant by CCSD1 demonstrate 
that a change in policy was needed.  
 

• The change will not adversely affect the health, safety and welfare of the community.  
The relocation of sewage treatment from the Kellogg Creek plant to a more modern plant 
as part of a regional system would promote the health, safety and welfare of the entire 
North Clackamas County community. It would also provide additional benefits to the 
local community by removing an odor nuisance that plagues the Island Station 
residential neighborhood. The proposed amendment makes it clear that the City is to 
work with Clackamas County, the service district or others parties to develop an 
alternate site for sewage treatment and a regionalized system. 
 

• The change is in conformance with applicable Statewide Planning Goals.  
The amendments are in conformance with applicable statewide planning goals, as 
described in detail in Attachment 6, Summary of Policy Compliance.  
 

• The change is consistent with the Metro Growth Management Functional Plan and 
applicable regional policies. The findings submitted to and approved by the Planning 
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Commission address the Metro Growth Management Functional Plan, and Metro staff 
concur.  

 
An additional regional policy with which the City must comply is the Regional Waste 
Water Management Plan (RWWMP), adopted by Metro in 1980 and last updated in 
1993. The RWWMP requires jurisdictions to coordinate their plans with Metro, especially 
regarding modification of wastewater treatment facilities. The amendments comply with 
RWWMP because they do not change the City’s role in the wastewater collection 
system, do not modify the CCSD1 boundary, and emphasize continued coordination with 
other jurisdictions in planning for future wastewater treatment. That coordination includes 
coordination with Metro, which has reviewed the City's proposed amendments and does 
not object to them. In addition, the RWWMP provides neither rules nor guidance for local 
government but rather describes existing systems. It has been periodically changed after 
the fact to describe changes that have occurred, such as annexations, changes in 
boundaries and other actions that affect the system. It does not in any way preclude 
changes such as those called for by the City's amendments, though it may require 
amendments as modifications occur in the future.   

 
Comment: The proposed amendments violate the terms of the City’s agreement with CCSD1 
for sewage treatment.  

Response: The City knows of no such violation, and these have not been specified by 
the opponents of the amendments.  

 
Comment: The proposed amendments would result in a violation of Federal law.  

Response: The City has amended the proposed language to assure that the City would 
not cause the Kellogg Treatment Plant to violate federal law and the language of Section 
19.321.7 expressly allows improvement as needed to comply with all state and federal 
laws, regulations and permits. 

 
Comment: The proposed amendment is inconsistent with the adopted City public facilities plan.  

Response: The existing Sewage Facilities Plan has a planning period that ends prior to 
December 31, 2015. The proposed amendments allow the plant to remain in place to 
December 31, 2015. The amendments are therefore not inconsistent 

 
Comment: The City does not have authority to control plant operations.  

Response: The City has statutory authority to control land uses (ORS 197.175). It has 
the Charter authority to do anything that is not contrary to or preempted by federal or 
state constitution or law. Land use includes not just structures, but operations. The City 
has land use and charter authority to assure that operations of facilities are consistent 
with land use standards. 

 
Comment: The city has no authority to impose a civil penalty on CCSD1. 

Response: If CCSD1 violates a City ordinance, it must pay the same penalty as any 
other entity.  

 
Comment: The City does not have the authority to tax CCSD1 and that the 
nonconforming major utility fee as stated in the draft ordinance would constitute a tax. 

Response: The City amended the proposed language so that the fee will be set to 
recover the costs and impacts of the operations of the facility. As such, it is a fee and not 
a tax. The City of Milwaukie may impose a fee. 
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Comment: The proposed nonconforming use fee would take effect immediately, 
rather than in 2016.  

Response: The language of the provision has been revised to make it clear that the fee 
would be imposed only after December 31, 2015. 

 
 
Recommendation 
 
Amending the Zoning Ordinance and the Comprehensive Plan is a legislative action, which 
requires the City Council to conduct a hearing and make a decision. Staff recommends that the 
Council approve the amendments and adopt the findings as outlined in Attachment 1. 
 
Concurrence 
 
The Planning Commission unanimously recommended that the Council approve the 
amendments. The amendments have been reviewed and approved by the City Manager, City 
Attorney, Community Development and Public Works Director, and Engineering Director.  
 
Fiscal Impact 
 
None resulting from the proposed amendments. Indirect fiscal impacts may result from the long-
term closure or maintenance of the treatment plant. Such impacts include changes to the 
contracted rates charged for CCSD1 service; fees collected due to nuisances or continued 
nonconformance of the Kellogg Creek plant past 2015; increases to the value of properties 
surrounding the plant site. A 2002 study estimated that closure of the plant would nearly double 
the value of projected new investment in downtown Milwaukie ($103 million with the closure, 
versus up to $53 million without).1 
 
Work Load Impacts 
 
The amendments will reduce workload slightly, as they clarify several procedural and land use 
issues in the Code. For example, the City currently applies different development standards to 
religious and non-religious institutions. This often creates confusion on the part of the applicant, 
and requires more staff time to explain and defend. The amendments will apply the same 
standards to all non-educational institutions. In addition, applying the same standards to 
religious and non-religious institutions will protect the City from claims under the federal 
Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA). 
 
Alternatives 
 

1. Do not approve the amendments. If the Council does not approve the amendments, the 
MMC section 19.321 will continue to function as it has in the past; the Kellogg Treatment 
Plant will not be explicitly addressed in the Code; the County could propose expansion 
of the Plant through a CSO application process, which the Planning Commission and 
City Council would be required to consider and potentially approve based on existing 
code language. 

                                            
1 Johnson Gardner, LLC.  Memorandum Regarding Decommissioning of Kellogg Treatment Facility. 
January 22, 2002. 
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2. Approve only one of the two actions -  Action 1, the housekeeping amendments to MMC 

section 19.321. Only approving Action 1 will make the Community Service Use code 
more effective, but the Kellogg Treatment Plant will not be explicitly addressed in the 
Code and the County could propose expansion of the Plant through a CSO application 
process, which the Planning Commission and City Council would be required to consider 
and potentially approve based on existing code language. 

 
3. Approve only one of the two actions - Action 2, zoning code and Comprehensive Plan 

amendments that address the Kellogg Creek Wastewater Treatment Plant. Only 
approving Action 2 would leave the title and remaining sections of the code language 
unchanged  

 
 
Attachments 
 

1. Findings in Support of Approval 
2. Strikeout version of revisions to zoning ordinance 19.321 Community Service Overlay. 
3. Clean version of revisions to zoning ordinance 19.321 Community Service Overlay. 
4. Strikeout version of revisions to Comprehensive Plan Chapters 3, 4, and 5.  
5. Clean version of revisions to Comprehensive Plan Chapters 3, 4, and 5. 
6. Summary of Policy Compliance 
7. Minutes from the Planning Commission hearing on May 23, 2006 







































 
 
 

 
To:  Mayor and City Council 
 
Through: Mike Swanson, City Manager 

Kenneth Asher, Community Development and Public Works Director 
Katie Mangle, Planning Director 

 
From:  Ryan Marquardt, Assistant Planner 
 
Subject: Approval of Measure 37 Request for Waiver of Flag Lot Standards 

(Land Use File # M37-06-01) 
 
Date:  February 8, 2007 for February 20, 2007 Regular Session 
 
 
 
Action Requested 
 
Approve the Measure 37 claim submitted by Richard L. Ballard (“applicant”) for the 
property located at 11964 SE 37th Avenue (“site”) by waiving the flag lot pole width 
standard. 
 
Background 
 
Voters approved measure 37 as state law in 2004. The law requires governments to 
compensate property owners if a regulation decreases the value of their property, or 
to waive such regulation. Milwaukie adopted Section 1.20 of the Municipal Code to 
implement the state law. A valid Measure 37 claim must demonstrate that the 
claimant owned the property before a regulation was enacted and that the regulation 
has decreased the property value. 
 
The applicant submitted a Measure 37 claim on November 3, 2006 (see Attachment 
2 - Measure 37 Application, Land Use File # M37-06-01).  The claim is for the 
property at 11964 SE 37th Avenue.  The claim requests that the City waive the 
regulation pertaining to flag lot access pole width (Milwaukie Municipal Code (MMC) 
19.426.4) or compensate the applicant for the reduced property value resulting from 
the regulation. 
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The applicant acquired an interest in the property on August 27, 1998 when he 
entered into a contract to purchase the site. The City standards in place when the 
applicant acquired an interest in the property required a flag lot access pole width of 
fifteen feet. 
 
The applicant applied for a minor land partition of the site on November 16, 1998. On 
March 29, 1999, the City granted approval of a preliminary plat for a minor land 
partition at 11964 SE 37th Avenue. The approved preliminary plat was for a flag lot 
with a fifteen-foot wide access pole. The applicant did not proceed with recording a 
final plat, and the approval of the minor land partition lapsed one year after it was 
granted (see Attachment 3 - Preliminary Plat, MLP-1998-011, which shows the 
approved partition). 

 
On November 17, 1998, the City of Milwaukie adopted Ordinance 1849, which 
required a flag lot access pole width of twenty feet. Current City standards, adopted 
in Ordinance 1907 on August 20, 2002, require a minimum flag lot access pole width 
of twenty-five feet (see Attachment 4 - Current and Previous Flag Lot Standards). 
The existing dwelling is situated on the site such that anything wider than a fifteen 
foot access pole would cause the existing dwelling to fail to meet the required 
setbacks of the Residential zone R7. The 2002 width standard for the flag lot pole 
effectively prohibits a partition of the site, as it currently exists. 
 
If the Council approves a Measure 37 claim, it has the option of either waiving a 
regulation or paying compensation for the reduction in property value. An appraisal 
submitted by the applicant asserts that the current value of the property is $305,000, 
and would increase to $420,000 if the lot could be partitioned. This establishes that 
the 2002 flag pole width regulation does reduce the value of the property. 
The waiver would apply only to the width of the access pole for a flag lot. All other 
minor land partition and development standards would remain in effect (see 
Attachment 5 - Memo from Planning Department Regarding Minor Land Partition for 
11964 SE 37th Avenue). 

 
The Planning Director believes that the applicant has a valid Measure 37 claim 
because his property value has been reduced by a City regulation enacted after the 
applicant acquired an interest in the property. The Planning Director recommends 
that the City waive the existing flag lot pole width regulation to allow a fifteen-foot 
access pole on this site. 
 
The recommended findings of approval are provided in the attached Final Order (see 
Attachment 1 - Final Order, Exhibit A, Recommended Findings in Support of 
Approval).   
 
 
 
 



Council Staff Report – M37-06-01, Richard L. Ballard, 11964 SE 37th Avenue 
February 20, 2007 
Page 3 
 
 
Concurrence 
 
The City Attorney concurs with the Planning Director’s assessment (see Attachment 
6 - Memo to City Council from Gary Firestone, City Attorney’s Office). 
 
Fiscal Impact 
 
If the City grants the waiver, the City must refund the $1,515 deposit paid by the 
applicant, as required by MMC Subsection 1.20.100. The City has spent 
approximately 25 hours of staff time and 5 hours of the City Attorney’s time in 
processing this application. There are no other fiscal impacts to the City. 
 
Work Load Impacts 
 
Waiver of the flag lot access pole width will not directly result in additional workload 
impacts. Waiving the regulation will likely lead to an application for a minor land 
partition that will require review by City staff. 
 
Alternatives 
 
The City Council may decide to pay compensation for the reduction in value of the 
applicant’s property. The City Attorney advises that the exact amount owed as 
compensation has not yet been determined; a compensation amount would have to 
be decided. 
 
Attachments 
 
1) Final Order 

Exhibit A: Recommended Findings in Support of Approval 
 
2) Measure 37 Application, Land Use File # M37-06-01 
 
3) Preliminary Plat approved in Land Use File # MLP-1998-011 
 
4) Current And Previous Flag Lot Standards 
 Exhibit A: Ordinance 1849 flag lot code changes 
 Exhibit B: Ordinance 1907 flag lot code changes 
 
5) Memo from Planning Department Regarding Minor Land Partition for 11964 

SE 37th Avenue 
 
6) Memo to City Council from Gary Firestone, City Attorney’s Office 
 



Attachment 1 

 BEFORE THE CITY COUNCIL OF THE CITY OF MILWAUKIE 
 
In the Matter of the Measure 37 (ORS 197.352) 
Claim of Richard L. Ballard for Property 
Located at 11964 SE 37th Avenue 
File # M37-06-01 

FINAL ORDER 

 
 
 This matter came before the Milwaukie City Council on the application of Richard L. 
Ballard for a waiver of the current standards for the flagpole of a flag lot.  The City held a duly 
noticed public hearing on February 20, 2007 as provided by Milwaukie Municipal Code Chapter 
1.20.  Having considered all the evidence under the applicable legal standards, the City Council 
finds and orders as follows: 
 
1. Richard L. Ballard is an owner of the property located at 11964 SE 37th Avenue. 
 
2. Mr. Ballard first acquired an interest in the property on August 27, 1998. 
 
3. As of August 27, 1998, the property could have been partitioned into two lots, with one 

lot being a flag lot with a 15 foot wide “flagpole” to provide street access.  That partition 
could have been accomplished without affecting the house that is located on the property. 

 
4. On November 17, 1998, the City adopted new standards for flag lots that include a 

minimum width requirement of 20 feet for the flagpole. 
 
5. The property cannot be partitioned under currently applicable standards while 

maintaining the existing house in its current location.  
 
6. The market value of the property with the right to partition the property into two lots and 

maintain the existing house exceeds the market value of the property without the right to 
partition the property and maintain the existing house. 

 
7. Mr. Ballard is entitled to either compensation or a waiver of restrictions under ORS 

197.352. 
 
Based on the findings in Attachment A, the Council hereby waives the application of the 25 foot 
flagpole width standard of MMC 19.426.4.  If Mr. Ballard applies to partition the property, the 
City shall apply the flagpole width standard of 15 feet that applied at the time Mr. Ballard 
acquired an interest in the property. 
 
DATED this ___ day of ______, 200_ 
 
 
______________________________________________ 
Mayor 
 



 

Approved as to form: 
 
 
_____________________________________________ 
City Attorney 
 
 
Attest: 
 
 
_____________________________________________ 
City Recorder 



Attachment 1 
Exhibit A 

 
 

Land Use File # M37-06-01 
Findings in Support of Approval  

 
Code sections not addressed are found to be not applicable to the application. 

 
1. Mr. Richard L. Ballard (the applicant) submitted a claim for compensation for reduction 

in property value for the property at 11964 SE 37th Avenue (the site) to the City of 
Milwaukie on November 3, 2007.  

 
2. Milwaukie Municipal Code (MMC) Section 1.20.030 outlines submittal requirements for 

a written demand for compensation. The Council finds that the application submitted by 
Richard Ballard on November 3, 2006 contains all the information required by this 
section. 

 
3. MMC Section 1.20.040 requires notice of public hearing for a reduction in property value 

claim. Notice was sent to the property owner of the subject site, the Lake Road 
Neighborhood District Association, and property owners within 250 feet of the site on 
January 31, 2007. The Council finds that the notice requirements of this section are met. 

 
4. MMC Section 1.20.050 requires city staff to prepare a staff report analyzing the claim. 

The staff report has been reviewed by the appropriate staff members and was mailed to 
the City Council, applicant, and made available to the public on February 13, 2007. The 
Council finds that requirements of this section are met. 

 
5. MMC Section 1.20.060 requires the City Council to hold a public hearing on the claim 

within 150 days of the claim’s submittal, and MMC Section 1.20.070 requires that the 
claimant and any other person have an opportunity to present evidence and argument at 
the hearing. The City Council held a hearing on February 20, 2007 and the applicant and 
other persons were provided an opportunity to testify. The City Council finds that the 
requirements of MMC Sections 1.20.060 and 1.20.070 are met. 

 
6. MMC Section 1.20.080 lists the actions the City Council may take on a claim for 

compensation. The City Council finds that the claimant acquired an interest in the site on 
August 27, 1998. On November 17, 1998, the City adopted new standards for flag lots 
that include a minimum width requirement of 20 feet for the flagpole. As of August 27, 
1998, the property could have been partitioned into two lots, with one lot being a flag lot 
with a 15 foot wide “flagpole” to provide street access.  That partition could have been 
accomplished without affecting the house that is located on the property. The property 
cannot be partitioned under currently applicable standards while maintaining the existing 
house in its current location. The market value of the property with the right to partition 
the property into two lots and maintain the existing house exceeds the market value of the 
property without the right to partition the property and maintain the existing house.  
 
 



 
 
Based on these findings, the City Council decides to waive the regulation requiring a 25-
foot flag lot access pole and apply a 15-foot wide access pole standard to any partition 
application for the property. The City will also allow a variation to driveway spacing 
standards. The City Council finds that this action is authorized by MMC 1.20.080.C. 
 

7. MMC Section 1.20.100 requires the claimant to reimburse the City for costs incurred in 
processing the claim if the claim is invalid. The City Council finds that the claimant has a 
valid claim, and will refund the $1,515 paid by the claimant when the claim was 
submitted. 

 
8. The City Council finds that the waiver applies only to the regulation for flag lot access 

pole width because it is the only regulation that prohibits the applicant from partitioning 
the property and has been demonstrated to decrease the property value. All other 
regulations currently in the Milwaukie Municipal Code apply to the property and will be 
applied to land use applications or development permits submitted by the applicant for 
this property. 
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