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CITY OF MILWAUKIE

CITY COUNCIL MEETING
OCTOBER 17, 2006

CALL TO ORDER

Mayor Bernard called the 1 992" meeting of the Milwaukie City Council to order at
7:05 p.m. in the City Hall Council Chambers. The following Councilors were present:

Council President Deborah Barnes  Joe Loomis

Carlotta Coilette Susan Stone
Staff present:
Mike Swanson, Larry Kanzler,
City Manager Police Chief
Gary Firestone, Katie Mangle,
City Attorney Planning Director
Kenny Asher, Ryan Marquardt,
Community Development/Public Assistant Planner

Works Director

Media: David Stroup, The Clackamas Review

PLEDGE OF ALLEGIANCE

PROCLAMATIONS, COMMENDATION, SPECIAL REPORTS AND
AWARDS

Announcements

Mayor Bernard announced the Three Bridges opening event on October 19. He also
announced that the first work session and regular session of November would be on

November 9, 2006.

The Council would hold a special meeting on October 19, 2006 at 6 p.m. at City Hali to
discuss the Citizen Advisory Council (CAC) recommendation for wastewater treatment.

Clackamas County Sheriif Craig Roberts provided information on Measure 3-246 the
public safety levy. Passage of the measure would add 19 deputies, open 84 jail beds,
and provide a core level of service countywide.

Councilor Collette understood him to say this was phase 1 of reducing the number of
releases and asked if that implied additional levies.

Sheriff Roberts replied the priority was to open these 84 jail beds. He was working
with the Board of County Commissioners (BCC) to determine if there were funds to
build a section of a new facility. The issue was being attacked on several levels by
creating inmate work crews, expanding electronic home detention, and mirroring what
Washington County did in creating a facility master plan that included a pod design to

facilitate future expansion.
Councilor Stone asked the percentage of inmates jailed because of meth use.
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- Sheriff Roberts estimated about 70% of those incarcerated were there on meth-related
arrests. Seventy-three percenl came back as repeal offenders.

Councilor Stone said meth use was a huge problem that affected everyone. She was
interested in how much of the levy would go to an enforcement program to try and
conguer the problem.

Sheriff Roberts said there were two components. People in the jail were often still high
on meth when they were released. Keeping them in jail until they were sober and cilean
was absolutely essential. The department was looking at dedicating four deputies to
enforcement. He wanted to focus on livability and proactively pursue the problem. A
major portion of the levy would be dedicated to enforcement.

Mayor Bernard asked what services the sheriff provided the cities.

Sheriff Roberts responded there were a variety of services including civil process, a
forensic artist, major crimes leam, SWAT team, a technology department, and 24-hour
records service. The funds would provide staffing so the 84 beds could open.

CONSENT AGENDA
It was moved by Councilor Barnes and seconded by Councilor Collette to
approve the Consent Agenda:

A. Council Minutes August 15, 2006 Regular Session;
B. Council Minutes September 5, 2006 Work Session; and
C. Council Minutes September 5, 2006 Regular Session.

Motion passed unanimously. [5:0]

AUDIENCE PARTICIPATION

« Ed Zumwalt

Mr. Zumwalt reported that several weeks ago Ann Hupp’s garage door was tagged,
and Historic Milwaukie Neighborhood District Association (NDA) resident Mike Shepard

repainted it for her.

e Les Poole

Mr. Poole read a prepared statement regarding land use issues which was his
specialty. He appreciated Sheriff Roberts’s comments. The meth situation was
horrible, and unlike any other diug if grabbed hold of these peuple so quickly. Not far
from his home in a nice residential neighborhood there were some unnerving issues.
He saw people going downhill quickly. Where did they get money for gas? The only
money they had was for their meth and the gas fo go pick it up. None of them had a
job, so he knew where they got their money. He was strongly in favor of the bond
measure, and he wished it could be for more money. It was getting people to pay for

what they needed.

He made some comments regarding the community and the region and specific
situations in Milwaukie. Numerous land use decisions regarding transportation,
planning, and redevelopment of the downtown core have resulted in unintended
consequences during the past several years. In addition to costly delays, the pattern
has repeatedly damaged the City's reputation with potential investors and of course with
its regional partners. He understood that the cost of providing services and quality of
life depended on a vibrant downtown, and he supported change. Most citizens were not
aware that in order to facilitate that change it took a tremendous amount of money.
That money came from Metro. Metro controls TriMet and was a driving force for transit
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development and specifically light rail. Unfortunately, when millions of dollars are on the
line the local environment was at stake. The neighborhoods were often pitted against
each other. Overzealous ideas such as the plan to convert Kellogg Lake Park into a
transit center and the initial plan for the ballfields North Clackamas Park (NCP) were
typical examples. Recently the intergovernmental agreement (IGA) with Metro for
redeveloping the Olson Bros. Texaco and City shared lot has joined the list. Some
issues before the City Council were matters of opinion or politics. Property law was
finite and not subject to random opinions. Land use designations were often subject to
unchangeable conditions and permanent conditions especially regarding the honoring of
deeds. With reference to NCP the attempt to ighore the deed restriction to preserve the
equestrian horse arena added a major roadblock to an already controversial situation.

Regarding Option 2.5 at Kellogg Lake he addressed some excerpts from the IGA signed
in 1991. It clearly stated that six properties at Kellogg Lake, the riverfront, and
numerous other locations were all paid for with park money. Some of the property was
donated by his family and Dena Swanson formerly Dena Kronberg. The portion of the
park obtained from Ms. Swanson contained a restriction that required all of her property
be preserved as a park and named in the honor of her late husband. After over a
decade passed with no progress Ms. Swanson contacted the City wondering why the
agreement had not been honored. During that same month the fransit center issue
came before the Council when Howard Dietrich revealed plans for Wal-Mart on his
property at Tacoma Street. In response to Ms. Swanson request about the park or lack
thereof the city manager located a letter that clearly spelled out the legal obligation to
preserve all of the property as a park. During a heated Council meeting on November
1, 2005 the letter and its ramifications were deliberated. Councilor Stone and Councilor
Loomis along with Mayor Bernard voted to honor the agreement. Councilor Barmes and
Councilor Collette continued to push for the transit center as though their political lives
depended upon it. During that time frame Councilor Barnes and Councilor Collette in
concert with other individuals conducted some exclusive meetings and a very
guestionable e-mail campaign without the knowledge of others.

Mayor Bernard reminded Mr. Poole that his time was up.

Mr. Poole said he would be back. Enclosed in the report was a request that in the
future we honor the agreement fully that was made with Dena Swanson. That was
simply that all of her property be annexed into Kellogg Lake Park and that Kellogg Lake
Park be ultimately renamed Kronberg Park. There were five and one-half acres, and we
have yet to honor the agreement. Ms. Swanson was trying to avoid taking legal action

as was Mr. Poole.

s Jamie Wilson

Ms. Wilson read her statement. It was an e-mail from Mayor Bernard that was sent to
a few select recipients so that it might become public record. “Friends, some of you |
only recently added to this list, so you may not have gotten all the facts. It is
unfortunate some people are using something | know is very dear to us for political
reasons. It is also unfortunate that a few are manufacturing fear among the community
in an effort to stop change and allow Milwaukie to reach its full potential. | would like to
briefly give you a sample of calls I've gotten and state that manufacturing fear is
unethical. Those same people who support one candidate for City Council have been
meeting to attack Council on ethical grounds right before election with total disregard for
Milwaukie, the Farmers’ Market, and the citizens who have worked for years to turn this
community around. Some even claim they live in Milwaukie and in fact live in
unincorporated Clackamas County and Happy Valley. | get calls from people who ask
why you are closing the Farmers’ Market, | asked who told them that, and their answer
was a lady at the Market handing out flyers. | assured them that isn't true. The
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Farmers’ Market is supported by City Council and staff and will not be closing. The
other day a young boy called and said, "l thought Potter was the Mayor.” | assured him
| was the Mayor. He asked why the Farmers’ Market was closing. | assured him it was
not true. 1 told him [ was the business manager and co-founder of the Farmers' Market
and that it was very dear to my heart. | asked where he heard this, and he said a man
handed him a flyer and told him that. A transition team was being created by the City
that will help plan for the move that will take place in 2008. The Farmers’ Market is not
part of the City. It is funded by Celebrate Milwaukie, Inc., a non-profit 501C23 of which |
am the treasurer and co-founder. | co-founded the Farmers’ Market when | was
president of the Milwaukie Downtown Development Association. | ask you to get the
facts and know the Milwaukie City Council has always stood for ethical government.
Don'’t be a part of this Chicken Little mentality. The sky is not failing. If you are unsure
of my commitment to the community and that of my family my name is listed below.
Feel free to contact me at this e-mail address or cail me at 503.544.2418. Jim Bernard.”
Then he lists his associations and accomplishments. Ms. Wilson made her comiments.
She did not appreciate the ‘us against them’ sentiment this e-mail suggested. Mayor
Bernard, if you know the individuals that have a problem with you, you ought to talk with
them, myself included, directly. At the last Council meeting Les Poole made a long
statement about his residency in unincorporated Milwaukie that was addressed by
Councilor Loomis. Councilor Loomis stated in effect that the Council’s attitude was one
of inclusion. Clearly from the e-mail not all of the Council was like-minded on the
matter. To her knowledge none of the group urging the citizens to act to keep the
Farmers’ Market where it was has stated the Market was closing. They were stating it
would no longer be in the Texaco lot where people have come to appreciate it over the
past 8 years. As you can see this has caused great concern among the employers —~
the citizens of Milwaukie. No one with whom she met in regard to the controlled
development of the Texaco lot is anti-change or anti-development. They were pro-
information and pro-Milwaukie who wanted what was best for the citizens and not what
Metro dictated was best. They wanted the citizens to have a meaningful voice in the
development of downtown. She knew there was a committee made up of citizens who
would review the development plans. She had attended that open meeting —
inconvenient as the time was — and came to understand these citizens were hand-
picked by the City after interviews she imagined were determined on the citizens’
amiability toward such development before placing them on said committee. If there
was a problem with the dissemination of information she had chosen she expecied to
be addressed personally and not gossiped about behind her back. She would be willing
to meet with the Mayor any convenient time to address the matter. The Council should
be grateful it had a constituency that cared about the future of the City rather than

belittling the opinions and hard work of those who truly cared.
Mayor Bernard intended to meet with Ms. French to discuss the situation.

o Jeff Klein

Mr. Klein said unfike Ms. Brinkman he did not intend to buy a bag today. He had plans
to come and speak after going home and reading some e-mails. The people that came
forward and volunteered for positions did an incredible job as did the staff. This also
included the people who came forward to be members of boards and commissions and
well as the Mayor and Councilors. It was important to realize that everyone was a
volunteer. He read an editorial in The Clackamas Review by a previous Councilor. One
of the things that stood out for Mr. Klein was that the Council was choasing like-minded
people. It reminded him of the time he came before the City Council to interview for the
Planning Commission. It had a number of positions that were open for a very long time,
and the City had been waiting for people to step forward. [t was important to realize
that. It was not a matter of like-minded people being chosen but the peopie who came
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to find out information and get invoived and got wrapped up in this for the love of the
City. That was what made them come forward to help. If there was a like-minded view
it was the fact that people did love the City and had cares and wants for its future.
Those who come forward should be thanked. They spend a lot of hours mulling through
things. Milwaukie had a very good process on how things were accomplished. People
may throw rocks once the process happened, but during the process it was an amazing
things. People come together to pull vastly different ideas together to come to one
common goal. Sometimes he was frustrated at the end when the goal was there
because it might not be something he felt was good for Milwaukie, but that was the
process. That was how the City moved forward. There was a group of people
entrusted to make the decisions and pass on their recommendation. He thanked
everyone who volunteered in their positions and that helped staff. Mr. Klein announced
the Lewelling Neighborhood Park dedication on Saturday, October 21. In his mind this
Park defined what made Milwaukie a great place. The conception through the
completion was one of those fantastic processes. The plan was a goal, and the goal
was not a plan. The goal was the park, and kids are playing there daily. He was
pleased he could play a small role. He was proud it was in the neighborhood and in the

City of Milwaukie. Do not forget sidewalks on Logus Road.

s« Sharon Sugarman

Ms. Sugarman was excited to hear about the park development and the speaker's
excitement. Citizen involvement was people doing things together to get what they truly
wanted. She spoke about the Texaco site. When she first went to the Farmers’ Market
and the City's booth she was concerned about condos and a tall building. She asked
how citizens could be involved in the planning process. It ssemed like a good idea fo
do development down there and bring people down to the City. Those were good
goals. A nice community meeting place like the Farmers’ Market only year-round and
all days of the week. Mr. Asher told her it would be open to citizen involvement. There
was this great procedure to involve people. There was a citizens committee, and they
would start meeting in the fall. She kept asking how average people got involved. He
told her there would be open meetings where people could come and speak. She has
been to those meetings. They had an opportunity to say what they liked or did not like
about it and what they would like to see there. Her concern was the existing IGA. Mr.
Swanson said because it was already outlined it was already limiting. [t did not seem
that the citizens committee could do much outside of it. One of the committee members
asked if some frees could be saved if the development was not sidewalk-to-sidewalk.
The response was that the City would have to renegotiate with Metro. She heard a lot
of people talk not just at the Farmers’ Market but at these meetings. Nobody wanted a
five-story building. Everyone was concerned about parking and traffic, the lack of green
space, the blocking off from the river, and moving the Farmers’ Market. These were all
real concerns. People had some really good ideas. They talked about making a year-
round Farmers' Market. People were very creative. They have seen other places
Milwaukie might consider modeling. But with the existing IGA it did not seem Milwaukie
had that opportunity. It was already something that was set. Maybe the City could
choose the color of the bricks, but she did not know the people could choose a whole lot
else from what she understood of the agreement. She asked why the Council could o .
do away with the IGA so there could be frue citizen involvement. Now there were
meetings in place. There was a commiitee. There was a forum where people could say
what they liked and did not like, but it was limited by this IGA. It seemed to her in order
to really have citizen involvement the City needed to get rid of the IGA and begin again.
She asked the Council to consider getting rid of the IGA so there could be a truly

creative process that involved citizens.
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Mayor Bernard said at the work session Council talked about letting the committee
work through the process and review any potential proposals. The Council decided the
committee shouid continue to talk about it during the process. !t was not known at this
point what height building would be proposed. The Council would support an open
process that allowed for imagination and potential. None of the Council members
leaned toward a five- or six-story building and wanted fo see a building that fit with the
character of the City and produced the outcome everyone hoped for. He did not think
the IGA said the development had to be sidewalk-to-sidewalk.

Councilor Collette said by most standards it was very flexible. It was a 1:1 ratio that
meant it had to be a 40,000 square foot building, but that did not necessarily mean that
had to be the footprint. H could be a two-story, 20,000 square foot building or some

other combination.

Ms. Sugarman said it did speak to one parking space per condo. The City agreed to
exert best efforts to make it a minimum five-story building. There was some very
specific language about what this building would look like. She was at the meeting
where one of the people on the committee asked about not making it a 1:1. Mr.
Swanson said then the City would have to renegotiate with Metro. That may not be a

big deal.

Mr. Firestone said the City would use its best efforts to amend its zoning and
development codes to allow that type of development. It did not require that the design
be that way or commit the committee to any particular approach. It just said the City
would use best efforts to amend the zoning code. “Best efforts” language was used
when there was a recognition between the parties that the party committing to do
something could not be forced to take the final action. In this case it would take City
Council action to amend the Zoning Ordinance. The City did not commit to the
Council’'s taking action. Essentially what this said was that staff would work toward
allowing a type of development that Metro would like to see to permitted. Best efforts
was limited to what could be legally be done. The Council could say not to do it. it was
not an absolute commitment to doing those things. Unless otherwise directed by
Council thcre was a commitment by the City in order for Metro to participate in the
project and give the City an interest in the property. Best efforts was a level of
commitment that said staff would cooperate toward that end unless directed otherwise
by Council. There was no commitment on the Council to take action to amend the
zoning code. All those things listed were things that Metro at that time would like fo see
that were not allowed in the zoning code. The language recognized that it may not
happen, but Metro wanted the City at the appropriate time to amend the zoning code. It
was the Clty's way of agreeing without committing to amending the code. There was no
obligation whatsoever to design a building that was a minimum of five stories or had
floor area ratio. That was not part of the agreement. The only part of the agreement
was that staff would until directed otherwise by Council cooperate with Metro’s efforts to

have a zoning change.
Ms. Sugarman understood it was up to the Council to redirect.
Mayor Bernard said it had to go through the Planning Commission first.

Councilor Stone thought Ms. Sugarman brought up a good point that the Council had
not talked about in the work session and that was the issue of parking. She asked Mr.
Firestone since this IGA was flexible on certain points was parking one of them. It
allocated not more than one space per unit. That would be an issue. North Main has

not opened so it remains to be seen what would happen.

Mr. Firestone explained again it was the best efforts language. In his interpretation and
in Metro’s that staff would work toward that end unless directed otherwise by Council,
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and there was no commitment for the Council. it would be a matter of changing the
parking ratio, but it was not an absolute agreement. The committee recommendation
did not have to do that. [f the Committee came up with a recommendation that did not
work for Metro, then it might all go away. On the other hand if the committee came up
with something that was fotally unacceptable to the Council, then it would not happen
anyway. The Council could uitimately decide what could be approved on the site. If the
proposal was currently in accord with existing zoning, then the Council would have fo
approve that. If the proposal was for something that was not consistent with the current
zoning, then the ultimate decision would be the Council’s.

PUBLIC HEARING
Milwaukie Municipal Code Amendments ZA-06-02 — Ordinance

Mayor Bernard called the public hearing on the legislative zoning ordinance
amendment initiated by the City of Milwaukie to order at 7:53 p.m.

The purpose of the hearing was to consider an ordinance to adopt proposed
amendments to the Zoning Ordinance including Title 14 — sign ordinance text
amendments; Title 12 — street, sidewalks, and public places ordinance text
amendments; Title 17 — land division ordinance text amendments; and Title 19 — zoning.

This was a legislative decision by the Council and would be based on standards found
in the statewide planning goals; applicable federal or state laws or rules; any applicable
plans and rules adopted by Metro; applicable Comprehensive Plan policies; and
applicable provisions of implementing ordinances. He reviewed the order of business.

The City Council decision will be the final decision of the City. All testimony and
evidence must be directed toward the applicable substantive criteria. Failure to address
a criterion or raise any issue with sufficient detail precludes an appeal based on that
criterion or issue. Any party with standing may appeal the decision of the City Council

to the State Land Use Board of Appeals.

Councilor Barnes announced her husband was a registered business owner in
Milwaukie, and his primary business was sign making.

Mr. Firestone said one question was conflict of interest and if it was possible the
spouse might financially benefit from the regulations. He thought it was reasonable to
say the decision would not affect his business. This was not an actual conflict of
interest for her spouse, and he did not believe there was anything in this that would
definitely lead to his financial benefit. There could arguably be a possible conflict of
interest in some situations if one type of sigh were favored over another. Councilor
Barnes could announce that potential and continue to participate or chose not to

participate.

Councilor Barnes announced the potential for conflict and she would like to continue to
participate.

There were no challenges to any Council member’s ability to participate in the decision.

Mayor Bernard called for a brief recess while counsel reviewed the statutes.

Mr. Firestone reviewed the statutes and confirmed that Councilor Barnes could
participate after announcing a poteniial and not actual conflict of interest. It was
worthwhile to mention in this situation the potential was remote, and it was unclear how
anything would affect her husband’s financial interests. In those situations it was
appropriate. Councilor Barnes may participate because it was a potential conflict and

not actual.
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No member of the audience made any challenges to any Council member's ability to
participate in the decision.

Correspondence: The Council received a fax from Daryl Winand, Portland Metropolitan
Association of Realtors that supported the Pianning Commission’s recommendation but
expressed concerns about subsection 14.28.020(B) — Notice.

Staff Report: Ms. Mangle reporied that signs do affect character of place as well as
communication. This was a public hearing on proposed amendments to several
sections of the Milwaukie Municipal Code (MMC). A maijority of the amendments had to
do with Title 14 plus minor amendments to Titles 12, 19, and 17. She introduced

Assistant Planner Ryan Marquardt.

The main focus was on the sign code. Signs were regulated in the City as were
buildings and land. The process for regulation was similar to other types of objects in
the environment. The difference was that there were freedom of speech concerns as
well as aesthetics, safety, and appropriateness. Article 1, Section 8 of the Oregon State
Constitution addressed additional freedom of speech concerns. Milwaukie's sign code
was written in 1975, and the text regulations had hot changed much since then. |n 1981
the City tirst prohibited signs in the right-of-way, and in 2000 the entire downtown zone
and the related sign code were adopted. The focus of the amendments was not to
change those regulations. The intent was to address the Oregon Supreme Court’s
March 2006 new decision on how cities could regulate signs. There were regulations
related to freestanding signs, wall signs, and illuminated signs that varied between
zones. For example, regulations in residential zones were more restrictive than in

commercial zones.

The proposed sign amendments would eliminate the content-based provisions of the
City’s sign code. in 2006 the Court of Appeals found that a separate regulation of on-
premises and off-premises signs was a content-based reguiation. It was concluded that
governments may impose content-neutral, time, place, and manner restrictions of
speech so long as those restrictions left adequate means for expression. There was
still language in the Milwaukie code that could be interpreted as being based o

content. The effort of this project was to eliminate that.

Ms. Mangle provided examples of content. A mural, for example, cannot be looked &
as being different from advertising. They were both wall signs. The code needed to
address the shape of the sign and not content. She provided examples of on-premises
and off-premises signs. The recent Oregon Supreme Court decision was that cities
could no longer discriminate between the two. The intent of the project was to remove
all of the content-based regulations and purely regulating on time, place, and manner;
protecting the City against challenges to the decision-making process for signs; and
making the code easier to use.

Along the way some minor policy changes came up. Ninety-five percent of the
amendments in the staff report were technical corrections and solutions to the content-
based issue. The other 5% were issues. Many of the technical issues came from staff
and the city attorney. The minor policy changes came from the community including the
Design and Landmarks Committee (DLC) and the Planning Commission. She reviewed
the proposed solution. The City must now consider murals as wall signs which meant
they were subject to wall sign standards in each zone. In the downtown zone, wall
signs may only be 16 square feet. The Planning Commission directed staff to pursue
other options in order to be more creative in the future with something like wall

easements. That was put off to a future project.

Internally illuminated cabinet signs were another issue. The downtown design
guidelines discouraged internally illuminated cabinet signs. The word “discouraged”
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was not very clear, and though the code would require someone wanting to install an
internally illuminated cabinet sign to go through the DLC and the Planning Commission,
there was no approval criteria. There have been a number of frustrated applicants who
did not know what they were up against. The Planning Commission and DLC did not
fee they had clear guidance in making their decisions. In talking with both of those
groups and in the spirit of implementing the downtown design guidelines the related
minor change in the proposal was to prohibit internally illuminated cabinet sign in the
downtown district. The existing signs.would be required to be turned off in five years.
In 2010 all of the signs in the downtown would have to come into compliance with the
regulations that were imposed in 2000 with the rest of the downtown plan.

Mayor Bernard declared an actual confiict of interest because he had such signs on his
buildings in the downtown and handed the gavel to Council President Barnes. He left

the dais.
Councilor Collette referred to the slide and asked if the “Seattle’s Best” sign was neon.

Ms. Mangle said the code described it as an internally iliuminated cabinet sign that was
not square. The Dark Horse sign was considered 20 separate internally illuminated
cabinet signs. The Wonderland signh, for example, was externally illuminated because
the business did not receive Planning Commission permission for an internally
illuminated sign. The sign was visible both at night and during the day. She felt the
design guidelines were looking for signs designed in concert with the architecture and
contributed to the character of the downtown. This was only in the downtown zone and

did not affect the sign zones in other areas.

Councilor Stone asked Ms. Mangle to clarify for the audience the boundaries of the
downtown area.

Ms. Mangle replied all the downtown zones were roughly between McLoughlin
Boulevard and 21% Avenue and between Hwy 224 and Lake Road. It was the
downtown grid. She did review these with North Main developer Tom Kemper, and the
sign guidelines he had for his tenants were much more restrictive than those in the
downtown design guidelines.

Councilor Stone asked if the “Regina Celeste” sign on the slide was an internally
illuminated cabinet sign.

Ms. Mangle replied it was called a halo sign. The lighting was not coming through
plastic. The ietters were opaque, and the lighting formed a halo around the letters. The
Planning Commission and DLC did not like the internally illuminated cabinet signs
because the light was coming through plastic, and there was a lot of glare and did not
have a pedestrian-friendly character. The idea was for a sign to have a little more
articulation and design. Some of the DLC members suggested if the regulations were
being made a little more conservative in the downtown, then the Council should also
consider allowing more flexibility in the guidelines. An adjustment process was included
that provided special consideration in unique circumstances. There were already
adjustment processes, but some criteria were added specifically for flexibility in the
downtown. Those would allow for special consideration of a sign if it did not meet the
exact letter of the code as long as it met the downtown design guidelines in terms of
being pedestrian oriented, serving the character of the City, and those types of things.
It was also with the idea that some signs would meet the guidelines and would not meet
the code but might serve to protect a historic landmark or a tree or character. These

would go through the Planning Commission.
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Another minor policy change was under community service and community use signs.
Right now a limited number of signs were allowed oulright. Communily service uses
were churches, schools, government buildings, playing fields, recreation sites, and
things of that nature. Conditional uses would be for small businesses in a neighborhood
or small offices. A limited number of small sighs were ailowed, or they were allowed the
signs in the underlying zone. In a commercial or industrial zone, they could pretty much
do whatever those uses could do. A lot of school and churches were in residential
zones with limited sign allowances. This was an effort to give a little more. Larger signs
would require Planning Commission approval. The current code language governing
those signs was very vague, and there were not standards related to area, size, or
height. There were no approval criteria when the Planning Commission had to make a
decision, and the city attorney strongly recommended that approval criteria be added.
The change the Planning Commission recommended was that small signs of 16 square
feet or less and up to 6 feet be reviewed by staff. Signs larger than that would need
Commission review. She provided examples of these types of signs and discussed how
signs were measured. The code proposal included that the Planning Commission
needed to consider the proximity of the sign to residential areas, the functional
classification of the street, and the scale of surrounding development in its review.

Another issue the Planning Commission identified as a problem was that temporary
banner signs proliferated and seemed permanent. There were a lot of banner signs that
were not permitted, and only temporary banner signs were exempted from permits. If
they stayed up for years, then they were not temporary. They were being used in a way
that was not upholding the purpose of the sign code that was not only about safety but
also making the City a clean, attractive place. The proposed change was that banner
signs greater than 16 square feet would be allowed without a permit only at community
service properties, and they may remain there for six months. That meant a banner of
less than 16 square feet could be put up as temporary which meant the duration of the
activity or for a reasonable amount of time. If it was over 16-feet, then a permit would
be reguired unless it was a community service property like a church, government, park,
or something of that nature. _
Councilor Barnes asked about the sponsor signs at Milwaukie High School that were
up all year long.

Ms. Mangle replied there was a comment from a citizen who testified at the Planning
Commission. The length of time was extended to six months in response to concerns.
The banners up at the playing fields were for sponsorship of the teams during the
season. The citizen who commented thought that was a reasonable approach because
the signs would likely rotate with each playing season. The sign code regulated signs
visible from the public right-of-way or other properties. Many of the signs in playing
fields were focused internally so were not subject to the sign code.

Councilor Collette asked if the Ardenwald Neighborhood would need a permit for its
summer concert series banner which she believed was larger than 16 square feet.

Ms. Mangle said the park was a community service use so the sign was all right. She
thought the Planning Commission trying to balance the true community benefit of being
able to communicate community events and still having a little more control over
banners. A business or a residence may get a permit for a banner and treat it as a wall
sign. Sign permits were $95 so it did not limit anyone’s ability to have a banner. The
hope was that there was enough of a hurdle that it would not just be a freebie to have

signs in ways they would not otherwise be allowed to.
Councilor Stone understood they could be in place for up to six months.
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Ms. Mangle replied if they were greater than 16 square feet they could stay up for six
months on community service use property. What was currently the practice and would
continue to be the practice was that banners less than 16 square feet were temporary
signs such as real estate signs could be up during the duration of the activity.

Councilor Stone asked how the regulations would affect the signs across roadway like
the neighborhood speed watch banners.

Ms. Mangle replied the City was allowed to put signs in the right-of-way. There was a
minor policy change regarding billboard signs as a direct result of the courts ruling.
Billboard signs had been prohibited in Milwaukie since 1979. They were prohibited
because they were defined as off-premises signs advertising something that was not on
the premises. Signs whether they were on- or off-premises were treated as
freestanding signs. The Planning Commission proposed changing the limit for
freestanding signs to 250 square feet. This was something that only affected
commercially zoned properties. The limit for industrial properties was already 250
square feet. Letters were sent to all the commercial property owners just as letters
were sent to all the downtown property owners about the internally illuminated cabinet
signs. One change that Chief Kanzler requested that was similar to comments from the
neighborhood leaders had to do with sign spam. The neighborhood was concerned that
there were a lot of illegal signs going up. The current code required 30-days notice
before removing a non-hazardous illegal sign. A lot of signs were in the right-of-way or
caused a nuisance or spam. The proposcd policy change was that the City be allowed
to immediately remove illegal signs. It allowed the City to impose a fee up to $100 per
day. The City may give notice. It also listed several things the City needed to consider
when removing, moving, citing, or demanding removal of a sign. It needed to be
considered whether the sign created fraffic or safety hazards; the impacts of the sign on
the community; and whether the violation was curable. Removing a sign and charging
$100 per day was not the first course of action. It would allow the City to take action
without the 30-day notice requirement. It would apply to spam signs as well as others

that were illegally placed in the right-of-way.

Staff made a concerted effort to provide information to those affected by these changes.
Information was sent to the Neighborhood District Associations, the land use chairs,
Portland realtors, various agencies, and posted on the City’s website. There were some
inguiries about the freestanding signs and the internally iluminated cabinet sign change.
None of the people had no real concerns once they understood the magnitude of the
change. Ms. Mangle addressed the comment from Daryl Winand who represented the
Portland Metropolitan Association of Realtors. He had several concerns and comments
that were worked through, but she believed he still had one outstanding. Just as with
buildings and lots, something became non-conforming if it was legally created and then
the regulations changed. It would not be allowed to be built under current regulations,
There were a lot of hauses, lots, and signs ouf there that were nonconforming. The
code allows buildings to keep going, but they cannot be re-built. With nonconforming
- signs the code requires that they be brought into conformance within 10 years of the
policy change. The most notable example of this was when the downtown sign zones
were created to implement the downtown design guidelines in 2000. That meant that
wholesale changes were made that would affect most of the properties in the
downtown. In 2010 all of the properties would need to bring their signs into
conformance. For many that will mean just turming off the light in the internally
illuminated cabinet signs. City staff will likely send out a letter and work with those
property owners to bring things into compliance. How will the City alert sign owners of
pending deadlines to bring signs into conformance? Mr. Winand submitted proposed
language he felt would address his concern. That was to require the City to give notice
to property owners one or two years before the 10 years deadline. Aithough she
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understood his concern, Ms. Mangle did not believe that was a reasonable expectation.
There was no inventory of the sighs or when they were permitted. It was easy to
imagine that the City would begin contacting property owners in 2009 to make sure
people knew about the change. Outside of downtown staff typicaily finds ocut about
nonconforming signs by complaints by neighbors or people coming in for a building
permit. The philosophy of the City was to work with property owners to solve the
probiem and not penalize them on the spot for something of which they may not have

been aware. ,
Councilor Stone asked why 10 years was chosen.

Ms. Mangle said it had originally been 7 years, and that time came around. The code
was changed to 10 years in 2000 because of the staff time involved in notifying the
property owners and to work toward conformance. Staff did not currently have a list of
nonconforming signs, so it was difficult to have a wholesale project to notify people of

the changes.

Councilor Stone asked how would people know their signs were not conforming and
needed to be fixed in 10 years. She asked why it was in there if it could not be
enforced.

Ms. Mangle replied it made the most sense in the downtown because of the wholesale
remodeling of the downtown with one vision. It made more sense downtown also
because there were a lot of signs that wouid change as properties turned over. The
idea was that in order to move toward conformance and that vision there needed to be a
deadline for getting people to remode! their signs.

Councilor Stone asked if there could be a provision that says under new ownership the
sign must conform within six months of new ownership with a clause that brought it into
compliance earlier than the 10 years.

Mr. Firestone was not sure about the change in ownership. Some jurisdictions have
tried various triggers for requiring something to come into compliance.” His concern had
to do with providing equal treatment. Did the City have a rational basis for treating a
new owner differently than an old owner? One of the reasons it was 10 years was
because depending on the type of sign, some of them were expensive. If people just
put in a new sign and the City changed the code, then they had a reasonable
expectation to get out the value they put into it. Seven to ten years was the time frame
established because of that concern. Apart from the changes in the downtown area, the
only other major change he was aware of was the limitation of the very, very large
signs. There were not that many of them out there. As with all enforcement if
something is brought to the City’s attention and it has been ten years, then the City can
enforce. There was no inventory, and it would be expensive to do one. He was not
sure there would be much benefit in doing an inventory.

Ms. Mangle thought if someone came in and wanted to make improvements to their
sign which was common with a new property owner they were ailowed to change just
the face of the sign as long as they did not change the structure or the size. They were
allowed to do that by right, but once they started making structural changes or wanted
to move the sign, they were required to come into conformance with the current code.

Councilor Collette understood someone could buy the business, change the face of
the internally illuminated cabinet sign, and keep it.

Nis. Mangie said that was correct.

Councilor Stone did not think that was smart.
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Ms. Mangle replied that had happened recently and people had been toid that in 2010
they would be required to bring the sign into conformance with the code. People had
Just changed the plastic tace with the new logo, and that was legitimate right now.

Councilor Coliette asked if there had been an effort to get the new design guidelines
out to downtown businesses so they were aware that changes were coming and that
those guidelines would have to be met at some time. She wanted to ensure people

aware that the new guidelines were in place.

Ms. Mangle understood there was a widespread discussion of the downtown
guidelines. Measure 56 required the City to send out notices when there were zone
changes that would place more limitations on someone’s property, and it was required
on the action currently before the Council for consideration. When the zone changes
occurred in 2000 in the downtown a brochure was mailed to property and business
owners. She addressed the proposed amendments to Title 12 — sidewalk benches
which was being amended for the same reasons. It currently discussed content and
location, so it was the same type of thing. None of the policies were changed. It was
getting the content-based language out and focusing on benches in the right-of-way that
needed to be permitted. There were minor changes to Titles 17 and 19 that were
housekeeping amendments. They did not change the policies but made corrections or
added missing words.

The proposed amendmenis were recommended unanimously by the Planning
Commission that held a public hearing and found the amendments met the criteria for
approval. The City Council was the decision-making body for legislative amendments to
the code. There were three key issues for adoption of legislative amendment: (1) did
they meet the approval criteria; (2) do the proposed amendments affirm and clarify
existing policy regarding signs, land use, and land division, making the code more
effective; and (3) whether the amendments implemented to purpose of the sign code
which was to promote the “neat, clean, orderly, and atfractive appearance” to the City.

In regard to the approval criteria, the Planning Commission and the City Council held
public hearings. The Planning Commission recommended that the City Council
approve the amendments. The amendments also met the approval criteria of being
consistent with the Comprehensive Plan and other parts of the code and state and
Metro regulations. The main purpose of this project was to ensure the municipal code
complied with state regulations.

In addition to some content-based amendments, criteria was added to describe
decision-making and allow the City to more defensibly implement the Title. Some tables
and graphics would be added to make the regulations easier to understand for
applicants and staff. Criteria were being added to make the code more objective and
therefore more defensible. Some mistakes were corrected to make the regulations
more understandable.

Do the minor policy changes meet the purpose of the sign code? The Planning
Commission found that they did because they supported the downtown design
guidelines that were already adopted and approved by the community. The criteria for
review of signs for community services uses and conditional uses focused on
compatibility with the surrounding residential area that was further emphasizing and
supporting what was in the Comprehensive Plan and zoning code. The practice of
limiting the size of freestanding signs which was also a fradition in Milwaukie would
continue. The growing number of temporary signs would be limited to further address
the neat, clean, orderly, and attractive appearance of the City.

This was a proposed legislative amendment to the sign code, and the Planning
Commission recommended approval. The options were to approve the proposed
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amendments and adopt the ordinance; approve the amendments with modifications; or
take no action. '

Caorrespondence: Noted at the beginning of the hearing.

Public Testimony in Support: None.

Neutral Testimony: None.

Public Testimony in Opposition:

o Ed Parecki, SE McLoughlin Boulevard

Mr. Parecki brought out some points based on the presentation. Part of the remodcl
and beautification of the downtown zone was getting permission and going through the
approval process for an internally illuminated cabinet sign which he received about a
year ago. His sign was conforming however at this time it was not illuminated. He paid
over $10,000 for the sign based on the proposal. In this proposal there was a 2011
deadline in five years, but his sigh was currently conforming. That meant that until it
was nonconforming he had ten years from the time it became nonconforming. There
was a discrepancy in the verbiage. Technicaily he should have 10 years from the date
it became nonconforming. This ordinance stafed it was 2011, so he had a problem with
the way that was worded. He pointed out on MclLoughlin Boulevard there were
numerous national businesses that had internally lit signs such as gas stations and the
US Postal Service. Mayor Bernard’s business had an internally lit sign, as did
Starbuck’s. Based on this proposal come 2011 all of the signs would need to be turned
off. He found it hard to believe these businesses wouid just sit back and allow that to
happen and particularly the national chains that invested a lot of money in their signage.
It was difficult to attract tenants if one did not offer something like an internally lit sign on
a major thoroughfare like McLoughlin Boulevard. His building which as of yesterday
was 100% leased. He thought pait of the success was the fact that he had an internally
lit sign to offer the tenants a litile more exposure during the evening hours when there
was slill a lot of traffic. People still whizzed by but they could catch a glimpse of a sign
that was very nicely done and approved by the planning department. His sign met all
the design guidelines of the current plan and the proposed plan. In 2000 it met
everything. Now he was hearing that in five years he had to turn it off. He put a lot of
money into the building and did not like to hear he would have to turn it off. One of his
guestions was if there was any mitigation from the City if he had to turn off the sign and
potentially lose tenants and potentially lose the attraction of that building based on a
code that was being changed. He was only opposing the one section of the proposed
ordinance. He went through a lot of hoops to get this approved in 2005, and he was
very concerned to hear that if the Council put the gavel down then the sign would have
to go off in five years when though he should really have 10 years.

Mr. Firestone said Mr. Parecki was correct that there was an inconsistency in his
reading between the general 10-year standard and a specific standards relating to
internally illuminated cabinet signs. It would be possible to amend the proposed
language relating to the internally illuminated cabinet signs. The Council could provide
an exemption. There was a deadline of December 31, 2001 for internally illuminated
cabinet signs in the downtown zones. The City Council could choose to provide a
different deadline or that the regular 10 years would apply to those signs that received a
City approval after the downtown design code was established. As written there was a
specific deadline for internally illuminated cabinet signs in the downtown zone that was
shorter than the general 10-year standard.

Mr. Parecki said the changes to the code did not clarify it but rather made it more

complicated.
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Mr. Firestone said technically it was not inconsistent. The shorter deadline of 2011
would apply because the general 10-year standard did not apply to internally illuminated
cabinet sign in the downtown zone. 1he Council could amend that if it chose.

Councilor Loomis asked Mr. Parecki when he went through the hoops to remodel the
building if there was an understanding that he would have to the sign down.

Mr. Parecki said there was none given whatsoever. The only question had to do with
being an illuminated sign, and the code read it was discretionary as to whether or not it
had to be accepted. He did not recall the cxact language, but it was in the packet. He
was able to show staff the sign, and it was not ugly and was actually beautiful. Staff
agreed to make an exception in this case and allow it to be internally illuminated. He
was not under the impression he would have to remove it at anytime otherwise he

would not have invested as much as he did.

Councilor Collette asked if it was extended to 10 years from now would it give Mr.
Parecki enough time to light it externally or do whatever was needed to comply in 10
years. Would that be less onerous?

Mr. Parecki replied it would be less onerous. He could see a 10-year amortization of
the sign versus 5 years. He could live with it. He could illuminate it externally any time,
but it would be a waste of the money he put info it. He was concerned about holding up
his .end of the lease agreement. The terms were three to five years with options to
rencw.

Councilor Stone understood the issue was that it was internally lit and not that the City
did not want the sign to be illuminated. Obviously that was needed to draw business, as
do many other businesses. Could there be a provision to look at individual signs that
came before the City to determine whether or not they were acceptable.

Mr. Parecki replied that was what was in the code now, and the point was not whether
it was internally or externally lit. He created a cabinet and went to the extra expense of

making it internally iit. That was the point.

Councilor Collette explained the current code discouraged internally ifluminated
cabinet signs, but Mr. Parecki was given an approval.
Councilor Stone asked if there was any provision the City Council could make. This

was a new sign; it was approved by the City; and it was a nice sign. Could it be
grandfathered in? That was all she was asking. If it was a sign that was approved and

it was conforming, then that would be her question.

Coungilor Collette understood Mr. Parecki was given special approval. Were there a
lot of internally illuminated cabinet signs in the downtown that were unattractive that this

amendment would eliminate.

Ms. Mangle replied that was the intention. They were not pedestrian friendly and
emitted a lot of glare. It was possible that one could have a sign that was pedestrian
friendly and aesthetically pleasing and supported the downtown design guidelines. The
external illumination was strongly preferred fundamentally in the downtown design

guidelines. There were lists of recommended sign lighting and lists of lighting that were
not recommended. Internally illuminated cabinet signs were on the “not recommended”
list which translated into being discouraged in the code.

Councilor Loomis asked what would happen to Mr. Parecki’s sign under the existing
code.

Ms. Mangle said it was permitted under the existing code. It was conforming and legal,
so this would be a policy change. :
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Councilor L.oomis understood the downtown design guidelines discouraged this type
of sign.

Ms. Mangle assumed Mr. Parecki had to go through the Planning Commission and
Design and Landmarks Committee to get approval for his sign.

Councilor Loomis understood all signs that were conforming to date that were
downtown could be there forever unless the code was amended.

Ms. Mangle replied if they were conforming that was correct.

Mr. Firestone said currently there was at least one sign that received the approval.
The earlier ordinance was written in a way that discouraged internally illuminated
cabinet signs in the downtown area and allowed them only with Planning” Commission
approval. All of the existing signs became non-conforming unless the owner chose to
seek Planning Commission approval. Some later people have come in and sought
approval. There was at least one granted. That sign was legal and was not contrary to
anything currently. All the other signs downtown pre-dated the downtown design
guidelines and regulations. They were currently nonconforming and would have to go
even under the existing code. For this particular sign, it was currently legal and could
probably stay there forever. It was probably unique among internally illuminated cabinet
signs in the downtown. Most of them were there before 2000. They were
nonconforming and did not get Planning Commission approval. This was a different
situation, and he thought there was a valid point made. The Council could deal with it
by saying if the property owner got Planning Commission approval, then the sign could
be kept. It could say if the property owner got Planning Commission approval, then the
2011 deadline did not apply, but the regular 10-year amortization period did making the

sign nonconforming after that period.

Councilor Loomis was concemed there were businesses such as Mayor Bernard’s for
example. What happened to his sign under the current code?

Ms. Mangle replied that sign was in place prior to 2000. In 2010 if it did not comply with
current policy then it would be nonconforming and subject to that section which said it
should either be removed or brought into compliance on or before 10 years plus one
day of the date it became nonconforming. The existing code said nonconforming signs
may be continued for a period of 10 years from the effective date of the ordinance
codified in this chapter. The policy was not changing but rather being clarified for all the
properties downtown.

Councilor Collette understood all of them were nonconforming if they were put in
before 2000, and they were within that 10 year period of nonconformance.” At the end of
the 10-year period the signs and other design things that were in place before the
downtown design guidelines were adopted in 2000.

Mr. Flrestone said there were code provisions and there were guidelines. There were
code provisions that contained clear standards. [f they were inconsistent with any code
criteria then they were nonconforming. Inconsistency with the guidelines did not make
them nonconforming because they did not have to get an approval at that time.

Ms. Mangle said it was the illumination of the cabinet signs that was under discussion.

For example, the Wonderland sign was not approved by the Planning Commission for
internally illuminated cabinet sign. Once denied internal illumination, the owners

decided to externally illuminate the sign with gooseneck lamps. She understood Mr.
Parecki's point regarding buying a sign for a certain function and no longer allowed to
do so. It could still be illuminated externally and function as a sign.

Councilor Collette asked if one form was more energy efficient than another.
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Ms. Mangle did not know.
Mr. Firestone understood the main purpose of the regulation was aesthetics.

Councilor Collette said it would be nice to have efficiency be a criterion at some point.

Councilor Loomis understood the service stations on Mcloughlin Boulevard would
have to turn their lights off in four years and illuminate them some way. That was the

code right now.

Ms. Mangle said right now internally illuminated cabinet sighs were only discouraged;
not prohibited. The proposed code would prohibit them. However, if they had pole
signs, for example, those were prohibited in downtown Milwaukie. There were a lot of
old pole signs in the downtown such as the Kellogg Bow! sign.

Councilor Loomis asked if these signs wouid be grandfathered if nothing was
changed. He had an issue with people who had a sign — have always had a sign and
followed what the City asked them to do. It was there, and it was in working order. The
City should leave them alone. When it was not in working order, then the City should
tell them to get it out. Or when a new business came in. He was fine with that. He was
not comfortable with telling people who met all pravious regulations and stipulations and
followed the rules, and now the City was telling them aesthetically it did not like the way
it looked. He was not comfortable with that and would not support it if that was the
proposal.

Ms. Mangle the answer to the internally illuminated cabinet sign was that right now
those were allowed and would not have to go away in four years. Pole signs were also
addressed in 2000, even if the amendments were not adopted today, would be
nonconforming in the downtown in 2010. That was already in the code. There were
already a number of limitations oriented toward design and creating a unified, high
quality, pedestrian-oriented environment in the downtown. That was already in the
code. The nonconforming section was already in the code that required nonconforming
signs to come into compliance in 10 years. The one change was adding internally

illuminated cabinet signs to that list.

Councilor Stone asked Ms. Mangle to point to a city that was currently operating under
these kinds of regulations with these types of sign codes in place so the City Council
could have an idea of where it was going with this. She shared the same sentiments
with Councilor Loomis as to what this did to businesses. She did not want to
discourage businesses from coming here especially if they were in compliance and got
staff approval for their signs.

Ms. Mangle replied the City of Lake Oswego’s downtown zone was the aesthetic model
for what the Planning Commission discussed.

Mr. Firestone added | ake Oswego was extreme in rooting out all nonconforming signs.
There was a limited period of time, and the city was aggressive. They have won in
court their ability to make businesses or any sign order to remove their nonconforming
signs after a period of time.

Councilor Stone asked if there were other cities in the region besides Lake Oswego
that was doing similar things in terms of sign regulations.

Ms. Mangle believed any of the design districts in Portland had those types of
restrictions on size, height, and manner. In addition to Lake Oswego, staff looked at
Sellwood and Westmoreland for lighting alternatives.

Councilor Loomis had more questions on the Milwaukie High and church banner
issues. He asked if the signs on the outside of the fence were conforming or
nonconforming. They were not inside the football arena.
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Ms. Mangle replied they could be up for six months, and then they would have to be
changed. Banners were a flimsy material and were not intended to be a permanent

sign, so it needed to be maintained in that manner.

Councilor Loomis said to him it showed there were people in that high school that
cared finally and who were out hitting streets and businesses were supporting them. He
saw a community and school that was involved. His concem was just because there
were banners up there the whole time did not mean they were the same banners. How
will the City regulate. It will be sponsors that will say they want to do it again and again.
Can they do that? It was a mechanism of fundraising and spirit and community. [t did

not bother him. It was pedestrian friendly to him.

Ms. Mangle said that was discussed at the Planning Commission. Tim Salyers talked
about it in his role as a coach and the importance of fundraising and community
building. That was why the timeline was extended to six months to make sure that use
and those types of signs were not precluded at community spaces like schools and
fields. The intent was to capture and allow those types of signs while acknowledging
they were banners and temporary. Six months would probably be sufficient to rotate
them out. The change was made from 30 days to six monfhs in response to that
concern.

Councilor Barnes had the same concerns as Councilor Loomis. Those banners go up
at the football season, and the track was used later in the year. It was a much longer
period than six months. She felt banners shouid be up for the entire school year rather
than six months. She was concerned that the six months would not work for the high
school. Those banners cost between $250 and $500 which became expensive if it had
to be replaced every six months. This was a donation to the school and athletic

department,

Ms. Mangle said the current code only allowed banners to he used in conjunction with
temporary events and not in place for a period longer than of 30 days. They can be
permitted as real signs otherwise. The proposal was an effort to address the need for
community service signs and the use of banners in this and other ways. The proposal
allowed for a longer period of time than what was in the current code. Staff could look
at other options if the Council did not feel this addressed it. Permitting the signs was

another option.

Councilor Barnes would prefer that the City's code enforcement officers did not go to
Milwaukie High School and say the signs needed to be taken down. That was not good
public relations for the City, and that concerned her a great deal.

Councilor Collette thought the City had better things to do.

Councilor Loomis was comfortable having them up during the school year. Take them
down at the end of the school year and put them back up in the fall.

Mr. Firestone said generally the reguiations applied to all community services uses. it
would be difficult to craft something for schools. The Council could simply change it to
one year. The understanding would be that a single banner for one year, and in the
next year a different banner would go up on community use service sites. That was one
possibility. On that particular issue there were size restrictions that the Council should
also consider with a limitation of 40 square feet per site. )

Councilor Barnes recommended that the Council look at this further. She was not
comfortable voting on this one way or another because she had a lot of questions. She
felt the Council needed more time to review and suggested more people be included in
the conversation before making any decision. She recommended the hearing be

continued.
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Ms. Mangle said the primary motivation was to make the code more defensible and
eliminate what might be interpreted as unconstitutional content-based language. She
read the language suggested by the city attorney. “The City has aftempted to have a
sign code that regulates the size, structure, and location of signs, but not their content.
The City recognizes that the Oregon Supreme Court in Outdoor Media Dimensions, Inc.
v. Depl. of Transporlaliion, has recenlly clarified the faw as to conteni-based restrictions
on signs. One effect of that decision was to classify restrictions as being content-based
that were not considered content-based under previous decision of the Oregon Court of
Appeals. Under Outdoor Media Dimecnsions, some provisions of the City's sign code
may be interpreted as being content-based. The City Council interprets the code as
being content-neutral. Any provision of the sign code that aliows a sign of a certain
physical type (e.g. monument sign or wali sign) and size is interpreted as allowing any
sign of the same physical type, size, and location, regardless of content. In considering
sign permit applications, sign approvals as part of land use applications, and
enforcement actions, the City will ignore the content of the sign and make decisions
solely on other grounds, such as they physical type of sign, size, and location.”

Mr. Firestone asked the City Council to move to adopt that interpretation of the code in
the event the City might face any challenges to its existing regulations.

Councilor Collette understood all that was saying was that the code was considered
content neutral.

Mr. Firestone replied it said the existing code was content neutral until there was an
opportunity to amend the code.

Councilor Collette undersiood the other changes wauld not be adopted.

Ms. Mangle said this was what staff was having to do all the time because of the
content references as well as on- and off-premises signs. The staff must act in a

constitutional manner and interpret the code to be content neutral. Mr. Firestone was
proposing an official statement from the City that that was the policy. Hopefully that
would protect the City until the code was amended. _

Councilor Stone asked if there was some reason the City needed fo do that. Was
there something on the horizon?

Mr. Firestone said one reason was that various entities have challenged and have
occasionally been successful in challenging sign code sections that were
unconstitutional making the entire code unconstitutional. That has happened

successfully, so he recommended avoiding that situation. While the chances may not
be great, one did not want to lose sign code litigation. It was expensive and miserable

to go through.

Councilor Stone understood this would protect the current code.

Mr. Firestone said that was correct. The intent was to say the City would interpret the
current cede in a content-neutral manner. That would give the City another defense
against constitutional challenges to any sign regulation.

Councilor Collette said that made sense, and she had no problem with the piece.

It was moved by Councilor Stone and seconded by Councilor Collette to adopt
the policy statement as drafted by the City attorney as a resolution statement for
adoption with alternatives 3 or 4 in regards to constitutionality of the sign code.
Motion passed 4:0 with the following vote: Council President Barnes and
Councilors Collette, Loomis, and Stone voting ‘aye.” Mayor Bernard had recused

himself.
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It was moved by Councilor Collette seconded by Councilor Stone to continue the
public hearing to a date certain December 5, 2006. Motion passed 4:0 with the
following vote: Council President Barnes and Councilors Collette, Loomis, and
Stone voting ‘aye.’ Mayor Bernard had recused himself.

OTHER BUSINESS

A. Kellogg Plant Zoning Amendments, Continuance

Mr. Swanson said approximately six months ago there was a package of amendment
to the code and Comprehensive Plan. The code amendments dealt with two broad
issues. One was changing the community service overlay provisions to community
service use and several amendments to the municipal code that dealt with declaring the
Kellogg Treatment Plant as a nonconforming use and requiring its removal no later than
December 31, 2015 followed with penalties. At the same fime the City Council did
approve changes to the Comprehensive Plan that had to do with major ufilities. Those
amendments occurred while the Citizen Advisory Council (CAC) was in the middle of its
process, so it was thought best to continue the actual adoption of the zoning
amendments that would require the closure of the Keilogg Treatment Plant as of 2015.
Those were continued to August 15, 2008, and at that time the hearing was continued
to this date. He suggested since the CAC process was still underway that the code
amendments would not be conducive to settling that. He proposed continuing
consideration of the adoption of the Kellogg Treatment Plant zoning amendments to
February 20, 2007. That date was chosen based on the Land Use Board of Appeal
(LUBA) appeal of the Council's action on the Comprehensive Plan amendments. The
paperwork had been filed, but the record was not certified. The LUBA appeal was being
continued until there was some kind of resclution on the actual wastewater treatment

strategic plan decision.

It was moved by Councilor Barnes and seconded by Councilor Collette to
continue the Kellogg Plant Zoning Amendments to February 20, 2007. Motion
passed unanimously. [5:0]

Mr. Firestone suggested the four Councilmembers provide any comments fo Ms.
Mangle by November 5 regarding the proposed sign code amendments, so the
department might be prepared with alternate language.

Councilor Collette would like the minutes of the Planning Commission meetings.
Councilor Barnes asked that they also be posted on the City website.

B. - Council Reports

Councilor Stone attended the beaded swale tour that provided a visual of what Kellogg
Lake could look like with the dams removed and treatments to Kronberg Park. She

attended the Get Motivated seminar through the Chamber. She planned to attend the
Lewelling Park and 3 Bridges dedication ceremonies and the Farmers’ Market meeting.

Councilor Barnes’ students were editing the Milwaukie Candidates’ Forum, and she
thanked Mr. Stroup for moderating. She would attend the Lewelling Park Dedication
and the Young Leaders luncheon at the Chamber.

Mayor Bernard attended the Pacific Program. He would attend the Farmers' Market
meeting and the special Council meeting with the CAC.

Mayor Bernard announced the Council would meet in executive session pursuant to
ORS 192.660(2)(h) to discuss pending litigation with legal counsel.

ADJOURNMENT
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It was moved by Councilor Barnes and seconded by Councilor Collette to adjourn
the meeting. Motion passed unanimously. [5:0]

Mayor Bernard adjourned the regular session at 9:39 p.m.

‘pai_ MWO\
Pat DuVal, Recorder
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